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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

C¥ 111-3163

UNITED STATES OF AMERICA
and STATE OF GEORGIA,

Plaintiffs,
v.

ATRGAS CARBONIC, INC.,
et al.,

* % ¥ % % ¥ % * ¥ ¥

Defendants.

ENTRY OF THE CONSENT DECREE

Presently pending before the Court is the United States of
America and the State of Georgia‘’s Motion for Entry of the Consent
Decree. ({Doc. mno, &) It is hereby ORDERED that said motion is
GRANTED. The parties’ proposed Consent Decree, with the corrected
Appendix D-1, is APPROVED and ADOPTED by this Court as a final
judgment.

It is further ORDERED that, in accordance with the Consent
Decree, the Court will retain jurisdiction over both the subject
matter of the Consent Decree and the Settling Defendants for the
duration of the performance of the terms and provisions of the Consent
Decree. However, until further ordered, the Clerk is DIRECTED to
ADMINISTRATIVELY CLOSE this case.

ORDER ENTERED at Augusta, Georgia, this Z"z day of February,

2012.

10984033
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A. The: United:States ofAmenca (“Umted States™, on behalfoftheA Ininistre rof |
R lthe Umted StateeEnvm)nmental PmtecuonAgency (“EPA”), ﬁledacomplmntmthlsmatter | N

- pusuntio Seenons 106 aad 107 of th Comprehensive Environ sntal Response,

lity Act (“CERCLA”), B2 s.c §§ 9606, 9607

B The Umted Stam inits complint s,

inter. alza' (DT relmbmsement of costs -

incuirred by EPA andthe Deparit

] ;ofJusuceforresponseacuonsatthe Altematel:‘.nergy

: ?Rmmms Inc (“AER”) Superfund Site. (“Slte”) in Augusta, Richruond County, Georgla.,

- c In aceordanee with: the NCPand Secnon 121(1)(1)(F) ofCERCLA, 20 s c

B 9621(f)(1)(F), EPA notified the State of Georgia et 30 2010, of

B negouanons wnh potennally responsible pMes (“PRPs”) regaxﬂ.mg the mplementanon of the

; R _ . .-]. -] e
S -

- (“GAEPD”) of tis Georgla

. and Remedml Action for ﬂ1e Slte, and EPA prov;ded the State w1th an - .

' opportunny to:par ,_,_fclpate m such negotlanons and be:a. pa:ty to- ﬂns Consem Decree

D ' The State on behalf of the Dxrector of the Env1ronmental Protecnon Dlvmon o

nt of Natm'al Resources, Jomed the Umted Sta:es ‘as a

| ; Plamuﬁ"m xts eomplamt and:seeks, xm‘er aIza (1) relmb_i_,} m -of, eosts mcurred for the Site,

.' *together w1th accrued’ mterest and (2) p‘ rfstmance of response achons atthe Slte cons:stent wnhl

: the NCP and Code Sectlons 12-8-71 12-8-96 and 12—8-96 1 of the Georgla Hazardous Slte
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E.- " Insccordatice with Section 122GX(1) of CERCLA;

42US.C; §.9622)(1), EPA-

. notified theUmwdSmDepmentoftheMenorandtheGeorgla trn

nber 30, ---'-20?1'0- of negotiations with PRPs regarding the release of hazard sizardous: |

Resom'ces on Sejter

substanoesthatmayhavetemltedmmgmytothenahnalresomces\mderfederaltmstmhlpand

s encomaged the: trustees to pamclpate inthe. negotlatlon of this: Consent Dectée::

fit: «to Sectlon 105 ofCER';_—;{.:;,__I

42 UsC. § 9605; EPAplaced the Sité-on. .

the National Priérities List, set forth at 40 CF.R. Part 300, Appendix B; by prblication in the:

Fedexal ReglsteronApnl 19 2006 71 Fed. Reg. 20016
.n@ctober 16,:2006; mresponsetoareleaseorasubstanhalthreatofareleaseof |

'hazardoussubstanmatorﬁ'omtheSxte,agron.xpofPRPscommeneedaRemedmlInv&shganon

andFmsibﬂxtySmdy 1/FS™) for the Site; pursuant 10 40 C.FR: §:300:430 and an: executed

AdnnmstratxveSettlement Agreement and Order on Consent. Thts group’ of PRPs eompleted a- |

‘Remedial: Invesngahon (“m”) Report on Noveimber- 11,2008, and -aFeagibility Study (FS”)
Report on- Apiil: 19,2010; | |

He O June 29, 2010, pmsuanttoSecuon 117 of CERCLA, 42 US.C. §9517 EPA’
m;bh.shed notice of the congpleton of the‘-vF_S:-an.d.-9..f;thg-~propos¢d;p1mi;f¢r.r.«.me.c_hal'-act,:qn:maa
ma;orloealnewspaperofseneralmrﬂanon EPApmwded an-opportunity for-written and oral |

. ¢btrhne:_it$%-ﬁ‘.om"t.heipnblic on ttie proposed plan for-remedial action: A-_cOpy&oftﬁe=tl'anscript-r'6f

"the pubhc ‘eeting; is avmlable to the pubhc as part of the _' "”_ ' ive. record upon which: the

jofial Adnnmsuator, EPA Regaon 4, based the seIechon of the response action:

I e ’I?he'-‘declslon-by'iEPA on th‘e‘ rem‘ed:al'~=a“endn'to be mlementéd'at-the*Site-i’s |

o '-'embodxed in-4 final Record-of Pecision: (“ROD”), executed on September 27,2010, on which the

 Statehada reasonable oppormmty to review and comment and on which the: State has glven its
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concurrence. Not1ce of the final plan was pubhshed in accordance wnh Secuon 1 17(b) of
fCERCLA 42 USC.§ 9617(b)
: J i The Settlmg Defendants to thlS Consent Decree are’ compnsed of threg: drstmct

. groups of partles Settlmg Perforrmng Defendants Settlmg De Mmzmzs Defendants and Setthng

o : De Mmzmzs State- Agenc1es ‘The Settlmg Defendants do not admlt ‘ahy. habllxty ansmg -out. of the-l,

o .transactlons Or OCCUITENCES alleged in thc complamt nor: do they adm1t or: acknowledge that the -

=release e threatened release of hazardous substances ator from the Site" constltutcs an 1rnm1nent '

'--'arid Sub'staht_lal endanger.mcnttort.h..e‘_?'-:pl..ubhc.heal.tb. isr'-'-w_él..fare?or_f-th?c‘:-ér'x'v;fdtimf?ntif--'.T':he"Setth.ngf:-- o

'E-Federalf Agencies to ﬂﬁS'-COnsent'-iD'éCree--are.compriSed"-of'fwo;distinctfgroups=ofparties'f-Settling.-- -

| , i'Non-Performmg Federal Agenc1es and Settlmg De Minimis: Fedcral Agencnes The Settlmg

R _ Federal Agencres do not adrmt -any liability ansmg out of the, transacttons or occurrenccs alleged

’m any counterclarm asserted by Settlmg Defendants or any clarm by the: State
K. Informatron currently known to EPA and the State mdlcates that the amount of
hazardous substances sent to the Site: by the Settlmg De. Mzmmls Partles (Setthng De Mmzmzs

| ‘Defendants Settlmg De Minimis Federal Agencres and Settlmg De Mmzmzs State, Agencres) is

o -mlmmal--m'- comparlson -to%other -hazardous--substances at-the -Slte"-ﬁ and-'that the'toxnc or other— -

:hazardous effects of the. hazardous substances. contnbuted to the. Slte by the. Settlmg De Mlmrrtzs B
Partles do not: contribute: dlsproportlonately to the cumulatlve toxic. or other hazardous effects of
| | the hazardous substances at the Slte Accordmgly, pursuant to: Sectlon 122(g)(l)(A) of |

| , CERCLA 42 U. S C § 9622(g)(1)(A) EPA has determmed that. the arnount and the toxic.or -
other Hazardous effects of -_the=substances:contr1_buted by:each Setthng_:De'Mzmmzs--Party:1s _. |

' minimal in comparison to other hazardous substarices contribiited to thie'Site: . EPA further lias-
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dete'xmlncd{ithat_?prornpg;fsettlerrrenr.'v_\r_'_ith'-'each.S‘e'ttl_ing_D'e-;Mir_zim_i.gf'Bany '-is_...praCti'caBle'and:in:.i_he"'
.-pub,li_c::-'i'xi_tfgrcs_ftf.Wi'thiii;\_t'be;_meaning of'.-'Section' 122(g)(1) of CERCI;A:;,AQ-.@.U;;S"_;CQ-; .;.§'_-;‘.96',2-2('g)(1). |
. “L: .. Baseduponthe mfoxmauon presently available 'téaEBié:.aaﬁd-;thé.Sta‘t_e,.-EPA~and‘tﬁhe
State: beheve that the Work w111 ‘be-properly and promptly conducted. by Settlmg Performmg
Defendants if. conducted in; accordance with:the ‘requirements: of tlus Consent Decree andits
. appendr_ees:_ - E P e e e |
ML i.'_?-S_folely-?for-'tlle.;pmposes._of's¢cﬁon 113(])ofCERCLA,42USC§ 9613(]),the
Remedial :.Acﬁ'on--set:.éférth.in-.the Rob.and;;the—.WOrk--ta- be perfoirne‘d=-by.-Séttling =:Péxfoﬁhing-
| ;;_Defendants shall .constitute'a response ‘action-taken: or ordered by the. Presrdent for which Jud1c1al
_revrew shall be:limited to:the: admmshaﬁve record |
\+ N. - The Parties, which are comprised of the Uited States; the Stite, and Seitling
'Defendants,i;recogniie and agree, 'la'n,d-"the' Court by éntering this. Consent Decree finds; that: this
=.Consellt'z Decreefhas beén-.'ne'gotiat"edé;l)y tlre--Parties_in‘;'go'odffai"th'and‘.tliaf this settlernent‘-‘and :
;unplementatxon of this’ Consent Decree will expedlte the cleanup of the-Site.and.will- avo1d
. prolonged and comphcated lltlgatlon between:the- ParUes and that this. Consent Decree is fair;. "~
' reasonable, and in-thé pubhc interest.. | | |
N@W THEREFORE it 1§ hereby. Ordered Adjudged,,and Decreed: - = . &¥.0" "
Wt o5t ILJURISDICTION: |
P l . This Court has Junsdlctron OVer: the subject matter of thi$ action-pursuant.to 28
| 'U S:C: §§ 1331 and 1345; and 42 U S:C. §§: 9606 9607, and: 9613(b) and. pendent_;unsdlctron -
- over the clmms-asserted-by..the State arising under 'th'e‘:l_a'vi’_rsu'of-.Geor_'g'_ra',; Thstourtalso has:
© personal jurisdiction over.the United States, the State; and.Settling..l:)efendants. :Sole'l_y- forthe

purp_oses;of this fConsent-:‘I')'fecree and the underlying -_cornplai'nt;_the Umted States, the State, -and
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‘ | Settlmg Defendmts waive all objections and defenses that they may ‘have to ]unsdmctlon of the
- CourtortovenuemthJleslnct 'l'heUmtedStates,theState,andSetﬂngefendantssballnot' -
: -chal_lengelthe terms of this Consent Detree or this Court’s jurisdiction to enter and enforce this

| ' 1m. PARTIES BOUND

2. ThlsConsentDeereeapphestoandlsbmdmgupontheUmtedStates,theState,

" and Settlmg Defendants andthelr successors and assigns. Any changemoumershxporeorporate

.. statusofaSettlngefendantmcludmg but not limited to, anyuansferofassetsorrealor
| pezsonalpmpexty shallmnowayaltersuchSettlngefendant’sreeponmbxhtmtmderthls C
" Consent Decree. |

3. - SettlmgPerformngefendamsshallprovxdeacopyofthsConsentDecreeto

_ eachwpemsoryoomacmrmdmyomerwmcwmdeemednemybysaﬂmgPafommg
DefendamswhomhnedmperfomﬂleWorkmqmmdbythlsCmsentBecreeandmeach

| person.represennng any S-ett]mgPerfoxmngefendantwnhrespect-to-the Site or the Work,and
shall condxtxonall oontracts entered into hereunder upon performance of the Work mconformny.
with the terms of this Consent Decree. Settling Performmg Defendants shll nonetheless be
| mponsible for ensunng that then' contractors and subcontractors perform the Work in. .
accordance with the terms of this Consent Decree.. With regard to the activities undertaken
;pu:'sueﬁt to-'this'Consent Decree,each contractor and subconuactor shall be deemed to bein a
conuacmalmhuomhpwthSenlmgPerformngDefmdanlsmthmthemeanmgofSecum ol

107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3)
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- IV, DEF]NITI@NS

4, Unless othermse ‘expressly provnded in'this Consent Decree, terms’ used iri this

havethemeanmgassxgnedtoth in CERCLA or in such regulations. Whenever terms listed -
below:are-used in this'‘Consent Decree orin the appendices attachied hereto and incorporated -
hereunder, the following definitions shall apply solély for purposes of this Consent Decree:

“AltemateEnergyReeoumes, Inc. Property”or“AERPropetty”shallmeanthe

%vangus.tag;Rx_’ imond -

.appmxlmately 2.6amof roperty, locatedat2736Walden

-County, Georgia, on which Alternate Energy. Rwoumm, Inc. fonnerly operated its busmees

Attemate Energy Resomces Special Account” shall mean: the Specnal 4cco

4 estabhshed o thie Site by EPA pursuait to Section .

it Wlthnthe

| 's.122(b)(3)ofGERCLA,42USC §9622(b)(3) A e -
“AltemateEnﬁgyResomces Dlsbursement Special Account”: shall mean the special-
‘account wn:hm the EPA Hawdous Substances Supe

ind, established for the Site by EPA
pursuant fo:Section 122(")(3) ofCERCLA,42USC§9622(b)(3)andpmgrapheloftms
. “GERGLA” shal mea the Comprehensive Environmenil Resposise; Compensation, and

| I..iﬁbility.Actof.I-@B’O,gas amended, 42.U.S.C. §§:9601; et seg. - Co e

(i ted in’ Secuon In the event ofconﬂlct between tlns Consent Decree
_andanyappend:x,thstonsemDecreeshalloonn-oL . |
ndix C, Appendix D:2;

‘CostMatnx’ shallmeantheﬂneedoctments setforthmA__"_]

ix:E; that collectrvely sets forth the amounts. of: payment due. for all: Settlmg De. -
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Mirimis Patties and includes-an amount for: (3) Past Response Costs; (b) State Past Response

Cosits; (¢) projected Future Response Costé'to be-incurred atormconnectronwnhﬂieSneand

‘(dya prémitim 10.cover the isks ad uncertainties associated with: this séttlérent, inchuding'but
| notlimited to, the risk thattowlrwponse costs incutred or to be mcurred ator fin?'oonnecﬁon--urith-
the: SltebytheEPAHazardous Substance Superfund orby any. otherperson,wil] exeeedthe

totalmponseoostswonwhmh SetthngDeMmmzsPames paymems arefbased.
‘Day”shal]meanaealendardayunlessexpresslystatedtobeaworkmgday Theterm

rkinig day™ shall héan a day ottt thanaSamrday, Sunday; or federal holiday. In computing -
mpmodofumemdermmmbecreewmmumday would fall on a Saturday, - -
Sunday orfedaal holiday; thepmodshaunmmmlthgcloseofbusmessofthenextworlnng o
“Eﬁ‘ectweDate shallbethedateuponwhlchthxs Conseaneereelsenteredbythe Court-
o as recorded on: the Court: docket, o1, 1f the Court mstead issues: an order approvmg;tthonsent '
.}Decree,thedatemchordensrecor&dontheCourtdocket. S
“EPA” shall mean the United: States Envxronmental Prbtectlon Agency -and any successor

depmunents or:‘agenclwof-the United Statés.

L “GA EPD” shall:mea: the Environmental. Protectlon Division.of the Seorgia‘De yartment
of. Natural Resources, and aniy-successor: depamnents or: agencles of the- State

mse Costs that EPA

" “Futizfe Oversighit Costs” shallmeanthat portion of Future Res
incursin momtonng and supervising: Settlmg Performing Defendants performance of the Work

'jj.'_" ce is.conisistent: wrth the requ:rements ofthxs Consent

-~ to detemnne whether snch-"_"_":' Ys
Deécree; mcludmg costs mctm'ed in revrewmg plans reports, and other dehverables suhmrued

-pur_s_uant to this Consent Demee,;;aswell as.costs.incurred:in overseemg-._lmplementat:on.of the
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| WorkhowerFunneOvexsnghtCostsdonotmcludemreralm ‘the costs incurred by the
‘United States pursuant to'Sections VI (Remedy Review), IX:(Access and Tnstitational Controls),

. incurred by:the Umted States in enforcmg the terms of this Consent Decree, mcludmg all.costs'

incurred in‘coan .. Resohltlon)and

ction with: DlSpute Resolutlon pursuant to Sectlon XX (¢
all litigation costs; - -~~~ '

... .“Future Response Costs™ shall mean-all costs, inchuding, but not lissited to, direct dnd

indirect costs; that the Uited States incurs in reviewing or developing plans; feports, and other':

tOﬂnSConsentDecree,moverseemgmplemenmtlonofthe |

: notimited to paymll costs, cottractor costs, ravel costs, abaratory-ét
P“'m to Sections VIl (Remedy Review), IX (Access and Institutional Controls) Gocluding, |
“but'not lrmmdto ‘the: cost of attornéy’ time and any monies pmd 10 séciire access andlorto

€ momtor-,--‘_'_ intain, or: enforce Insntunonal Controls mcludmg but ot In:mxed

to, the amount of just: eompensanon) XV (Emergeney Response), ngmph 47 e
' Work Takeover), and'Section: (Commumty Relatlons) Fumre Respoiisé Costs shall also

mcl.udq.all Interim Response Costs, and-all Interest on those Past: Response Costs Settlmg

Défendants haveagreedtopay mder:s.thxsfeonsent-Decrée'that hasaecrued o to42USC |

§ 9607(a) during the: penod from: Apnl 7 2011 1o the Eﬁ‘ecnve Date. | .
“Instituiional Controls™ shnll mean Propnetary Controls and state or local laws,

tegulations; ordmanees, ‘Zoning resmmons,--- or.other govemmental eontmlsor notices that:-

(4) Limit'Tand, Wwater;: and/or resource-use to minimize the potenha] for hmnan exposure to:Waste:

Matenals at the Slte' (b) hm1t land, water -and/or resource use to lmplement, enstire
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mnon-interférence with, or.ensure the protectiveness of the Remedial Action; '_mdlbrs(q}zproﬁﬂc :

N ‘informati Onlntendedtomodlfy dify orgmdehmnan ! "i.béhaﬁbffaf.ﬂme.éhe

| planforunplennng,' 12, maintaining, monitorin g,andmpomngonﬂlelnstltuﬁonalContro ontrols set -

“Tnterim Response Costs” shall médn all costs, inéhiding difect and iridicect costs

(a)pald by theUmted States-in-corinection: with the: SltebetweenApril'I 20171, andtheEﬂ'ectwe- '

st or (b) i
“Interest” shallmeanmter&statthemte spem.ﬁed formtermtonmkunents oftheEPA

pnortotheEﬁcuveDatebtnpmdaﬁerthatdate

'ij'by26U.SC §9507 compoundedannuallyon o

Hazardous Substange Superfimn Lo

October 1 ofeanh year, in:accordance

w1th 2U.S: C §9607(a) Theapphcablerateof mtu'&st
shallbeﬂ:eratemeﬂ”ectattheumethemterestaccmes Therateofmterestlssubjecttochange '

onOctoberlofeachyear B

' _"=Eamed”shallmeanmtawteamedonamonnts mtheAltemateEnergy

Resouirces entSpecmlAccount, which'shiall be -comptite'gi.-mon'xhly at aratebased on.

theannualretum onmvmemsofthenamdous Substance Superfusd. Thie applicable rate-of
mterwtshallbetheratemeﬁ'ectatﬂletlmethemxer&taccmes

“Mumc:pal Sohd Waste”, shall- mean:waste. matenal (a) generated by.a-household. ..
(includin 4. single or multlfamily residence); or: (b) ges erated’

msutuuona.l entlty, tothe extent that the waste: matenal (1) is essennally the same:as waste

byacomm ial, i j.'-"f tial ot -

vty gerierated bya hﬂ!!-?&hﬂldi-'(.1!)4.5';001:1?01.9@--@‘1 -dlsposed‘!-°f=wlﬂr:°themmqpﬂ:soﬁdir' |
" wasteias part of normal suiiicipal'solid wasts collection services; and (i) contins'a relative .

ERSCELS
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nannty of hnmrdous substanew ‘no'greater than the relanve quantity-of hazardous substances -

. -contatned i waste matenal -genera f__'j Ibya typlcal smgle-famﬂy household.

1+ “National Contingency Plan” or “NCP? shall mean the National Oil and Hazzrdotis
Substances Polhition Connngmcyplanpromulgated pu:rsnantto Secnon 105 of CERCLA,
- 42U.S.C: §9605 oodtﬁedat4OC.FR.Part300 andanyamendmentsthereto |

theeﬂ'ectrvenessofthekemedxalAcuonas i lmderthe()pemtwnand Maintensn . aintenance Plan
appmvedordevelopedbyEPApmsuantto S‘ection.v"l"' ('Performance of the Work by-Settling
Defendants) and. the SOW and mamtenanoe, momtormg, and: enfomement of Instltutwnal

B Conn'ols as provided in: the ICIAP. |

“Paragraph’® shall meana’ portton of thxs Consent Deciee identified by an Arablc ‘mameral
' oranﬂppﬂorlowercaseletter o - Yo

4T arues” shall mean the United. States, the State of: Georgxa, and' Setilmg Defendants

“Past Response Costs” shall mean:all costs, including; but not hmted to, diféct.and

* indirect cost, that the Umtedsmtespmdazorm copnection with the Site through April 7, 2011,
plus Intemt on allsuchcosswh:chhasaccmedpmsuamtuz U:S.C.'§ 9607(a) through such

 date.. T B R '

_' “PerformanoeStandaxds’ shall meanthCCIeame standards and othermmmesof |

| ee_hi_evenlent- of the goals--oﬁihe_--keinedin.z&cﬁon; set forth in the ROD aﬁa-tu"e-SOW:ﬁd;my

modified standatds estabhshed pmsuant to this- Consent Decree;. mcludmg any additional -+

~ performance. standards ldennﬁed by EPA dtmng Remedlal Demgn.

“Plamnﬂ's” shall mean the Umted Statos and the State of Georgla

10
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‘Propnetary Controls” shall, méan easements o covenants: runnmg with the land that

(a) limit land, water Of resouirce use: and/or provxde acCess: nghts -and: (b)aré m to .

"'-commonlaworstathlawbyanmsmnnenttbatlsrecordedbytheownermtheapproprm;
'_'landrecordsoﬁce T |
“RCRA shallmeentheSodeasteprosalAet,asamended,@USC §§6901 P

ion and Recovery At '

'Seq- (aISOhlownaSthCReSOurce .: e e

“Reoord of Decision™ or “ROD” sha]l mean the EPA Rmond of Decmon relating itdl‘.-ﬂie:

Slte signed-on September 27 2010, by the’ EPA Region4 Superfund Division Dlreetor, andall
"attachments thereto The R@D is-attached-as Appmd1x G..

“Remedml Acuon "shall mean all activities’ Sethng Peéiforming Deferidants are neqmred

- to-performasnnda:the;Consent Decr,ee:et_o..lmpl_em_entthe.RQD, maocordanoewnh the,SGW,'--the_-:-

 Section XOOVII (Reteis

final Remedial Désign afid Remmedial Action WorkPlans,andother plansapprovedbyEPA, -
mcludmg nmplanentauon of Institutional Conttols unul the Performance S'l:andands are. met, and
excludmg performanoe of: the Remedial Desxgn, O&M, aitid the. actlvmee xeqmred under

ot of Records)

Remedlal Aotlon Work Plan shall mean the docmnent developed pursuant. to

Paragmph 11 of this. Consent Decree and approved by EPA, and any modxﬁcanons thexeto nade

pm'suant 10 thls Consent Decrés ! o
“Remedial Dmgn :shall mean those actmtles to:be: undertaken by Settlmg Performmg
' Defendants to develop the final plans and: weclﬁeauons for the Remedlal Acnon pursuant to the.

":.RemedlalDemgnWorkPlan.

o
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| “Remedlal Design Work Plan” shall mean the document developed -purs_u@t to '
Paragraph 10 of this Consent Decree and approved by EPA, and any modifications thereto, made
| 'plnsuanttothlsConsentDecree. | | | | |
“Sectlon shall mean a portion of this Consent Decree 1den1:|.ﬁed by a Roman numeral.
‘»‘Settling Defendants” shall mean those Parties identified in Appendix A, who are eithe‘r
 Setiling .Betfwminé Dﬁfendﬂnts,' Settling De Minimis Defendants, or Settling De,Mni'm_i_s: State
: Agencles. TR | | |
“Settlmg De Minimls Defendants™ shall mean those Partnes identified in the Cost. Mamx
_ mAppendxwahohavemgnedamgnannepageand,wnhﬂ:eexcepuonofWR.Gmce&Co
| remxtted paymem in. fu]l to their: steermg ‘committee reprwentanve pnor to EPA’s executxon of
“Settlmg De Minimis Federal Agenclw” sba.ll mean those Parties identified in. the Cost
Mah]xmAppende-2andtheA1myAlrForceExchangeServ1ce o
. "‘Setthng De Minimis Parties” shall.mean all Settling De Minimis Defendants, Settling De |
| Mmzmzs State Agencles, and Setthng De Minimis Federa] Agencies. The cntena for qualifying |
' asaSetﬂngeMzmmqutyaresetforthmAppendlxK. | '
+ “Settling De Minimis State Agenc_les’,’.;shall-mean those Parties identified in the Cost: . -
I_ Matnx in Appendix E. | |
“Setthng Federal Agencxes” shall mean Setthng De Minimis Federal Agencles a.nd
Setthng Non-Performmg Federal Agencies. |
: “Settling Non—Performing Federal Agem:les” shall mean those Parties identifiedin
Appendix D-1. .

“Settling Performing Defendants™ shall mean those Parties identified in Appendix B.

12
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“Site” shall mean the Altemate Energy Resources, Inc. (‘AER”) Superfund Site,

contanjination

passing theAERPropertyandtheareelexten tof soil and grousidwater

":". fromtheAERProperty mcludmgtheoontammatedgmundwaterphmebeneathand

radient of the AER Property, depicied géners

'onthemapaﬂachedasAppendn{F
“State”shallmeantheStaIeofGeorg]a. R

. v -
e e PR TR R
e H gl

,(a)paldbythe StatemconnecﬁonmthtlextebetweenApnl?,QOll andtheEﬁ'ecttveDate ‘of
'_'-.(b)mclm'edpnortotheEﬁ'ectxveDatebntpmdaﬁerthaidate

‘“State Future Response Costs” shaﬂmeanalloosts, including, butnotlnmtedto dlreot

- and: mduectcosts,thatthe State mcm'smrevxewmg ordevelopmg plam, reports, and other-
'fdehverablw submltted pursuant torthis Consent Decree m!overseemg mplemunauon of the

. Work, of othermse unpl_' ", overseemg, or & f )

| :-nothmﬁedto pwrollcosts conuactorcosts,ttavelcosts,laboratorycosts,theeostsmcmred

'pursuant to Sectlons VII (Remedy-Review), IX (Ac cess and Insmutmnal Controls) ('mclud.mg,

but riot: lnmted to,. the cost.of attomey ume and any ‘moniés pald 10 $eciire access: and/or to
secure;. unplement, momtor, mamtam, oi enforce ‘Ingtitutional Controls mc}udmg, but not hmlted'
cnsation), XV, (Emérgency Response); Paragraph 47 (Funiling for -

Woik Takeover), and Section XXXI (Community Relations). State Future Respanse Costs shall

to; the amount of just comj

also inctude all State Interim Response Costs; and all Intetest on those State Past Response Costs

42 U.8:C. §'9607(a) during;the period from April 7, 2011, to the Effectivé Daté. .. -’

a3
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“State: Past Response: Costs” shall mean all costs, mcludmg, but not hmlted to, direct and

| mdxrect costs, that the: State paid at ot in connect:on wnh the Site: tbrough il -7 2011. :.plus

MerwtonallsuchcostswhchhasaccmedpmsuammuUS”C §960‘7(a)throughsuchdate L

fit-of Work” ‘or “SOW” shall medn: the statement of work:for: xmplementatlon of

tthemadmlegn,RemedialAcﬁon,andO&MattheSrteassetforthmA ppendix Hito this

ising Coittractor” shiall meari the pfincipal cofitract

iing Defendants tosupervxseand direct the implémentation of the Workunderthls
- €onsent Decree '

i 'shall’ mean to;sell; assign, convey,, lease, mortgage, or grant a secunty mterest

ition of ay- interest:

m,orwhere here: used ;as..a-ngun,.;e--sal,e_;,.asslgnmeng;\conveyance;-or other disp
by operation of law.or otherwise: - R T
*ritéd: States” shall mean the Umted Statw of América: and each department, agency

and’ mstmmantahty ‘of the United Statx, inchid

i = | “Waste Material™ shall nezin- (a) aniy “hazardous Substance” urider Section101(14) of

| CERCLA,4zusc§9601(14)(b)anypouutamorcontammantmder Section 101(33) of - -7 -

CERCLA, 42'U'S.C: §9601(33); aid (&) ay “solid wiiste™ under Section 100427 of RORA; 42

USC.§6903@T). "~ ot e e me e

“Work” shall mean. all activities and- obhganons Settling Performing Deéfen §-dre

requn'ed to yerform under tIns Consent Decree exoept the activities. ‘required: under Section

)ICVI(RetenUonofRecords) B

:"1'24 .
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V.. GENBRAL PROVISIONS ..

Theobjectw&softhePa.rtmsm-tenngmto this -

response-costs of the Pl.amﬁﬁ's; and..to;resolve thg_.clalm_s efPlalntlffsaBamSt Sﬂﬂlﬂs Defendants |
_I'_amld the claims ofm_smm.mm which h'a:\.(e;bedz; or gould have been: asserteda_gmnst
theUnrted Statcs, the.State, or #ny other Settling Defendant, with regafd to.this Site as provided
in this Consent Decree. The Ob]eCtIV&B of the Partm in mtenng mto this: CmsentDecree also

are to provxde all Settling De Mimmzs Parues with oontrﬂmuon proteeuon wnh regard to the Site

. pursuant to Sections 113()(2) and 122(g)(5) of CERCLA, 42 US.C. §§ 9613((2).and

o 96228)5)-,

6.

ﬁnanoeandperformtthorkmaocordancewrthhsConsentDecree,theROD theSOW and.

*all work plams and other plans, standads, specifications, apd schedules sét forth in this Consent
Dectes or developed by Setling Performing Defendans and approvee by EPA pursuant o this
 Consent Decree. . Settling Performing Defendants shall pay the United: States and the State for -
' ‘PastRmponseCosts StatePastResponseCosts,FutmeResponseCosts,andStateFutm'e e
Response. Costsasprowded in this Consent Decree.

-(b) - The obhgatlom of Settling Performing Defendants to ﬁnance and perform
the Work, mcludmg obhganons to pay amounts due under this- Consent Decree, are joint and -

a seveml In the event of the msolvency of any Setthng Performmg Defendant or the fallure by any

_ A5
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_ ning Defendant 10, lmplement any reqmrement of thls Consent Decree, the .
g 'remmmng Setthng Perfonmng Defendams shall oomplete all such requuements

©
Federa.l -Agencies. shall pay ‘the Settling. Perfomnng Defendants in accordance with the: tering: of

_ Non-Performmg -

Paragmph 55 below, in order to resolve their: obhganons for.the Work, Past

Costs,mee and:State Futire Response Costs at the: Site,

'aswellasrecoverablecostsmder Section: lO70fCERCLA, 42U SiC. §9607 mcutredbythe
Setﬂmg Performmg Defendants' pnor 10. the Eﬂ’ecuve Date. |

.(d)_
-theamoumdesxgnatedfcreach SetthngDeMmmzsPartymaccordanoethhtheCosth

artl SetthngDe Mimmzs Parues shall pay EPA

. Settling Dé Mini

and asr-prowded i this Consent Decree.. ‘Settlin
,Mmmis Federal Agencles shall pay Sett.hng Performmg Defendanrs, and: SetthngDe Mbumz.sx .

g:De:Minimis D fendants and. SetthngDe ’

N .StateAgenmesshanpaytheState for their respectiv

susit 1o this Corisent Decree shall be performed in's

federalandStateenvxronmenIal lawsassetfoﬂhmtheROD andthe SOW. The actwmw

'oonductedpmsuanttothstonsentDecree, lfapprovedbyEPA,shallbedeunedtobecons:stent
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'8 Pemnits
(a) | As provrded in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and
Sectlon 300 400(e) of the NCP, n6 permit shall be reqmred for any portion of the Work
' conducmd entirely on-Slte (i.e., within the areal extent of contamination or in very close -
proximity to the contamination and necessary for. implementation of the Work). W_hete any -
portion of the Work that is not on-Site requires.a federsl or state permit or approval, Settling -
Perfonn'ing Defendants shall subit tiriely a‘nd'c:omple't'e applications and take all other actions
,necessary to obtam all such permits or approvals | _
®) Settlmg Performmg Defendants may seek rehef under the provisions of
Secuon XlX (Force Ma;eure) for any delay in the performance of the Work resultmg from a |
failure to obtain, or a delay in obtammg any penmt or approval referenced in Paragraph 8(a) and K
- required for the Work, prov:ded that they have submxtted nmely and complete apphcauons and
mke.nallother actions necessary to obtain all suchpenmtsorapprovals
(c) ’I‘hrsConsentDecreelsnot,andshallnotbeeonstruedtobe,apemt
issued pursuant to any federal or state statute or regulatl_on. _
'V PERFORMANCE OF THE WORK BY SETTLING PERFORMING DEFENDANTS -
@ Al aspeets of the Work to be performed bySettlmg Performing

- Defendants pursuant to Sections VI (Performance of the Work by Setﬂmg Performing

' ; Defendants), A1 (Remedy Rewew), VIIL (Quahty Assurance, Samplmg and Data Analysm),

(Access and Insututmnal Controls), and XV (Emergency Rmponse) shall be under the d:recnon
_ and supervmon of the ‘Supervising Conn'actor the: selectlon of which shall be sub;ect to '

: -dmapproval 'by EPA. No later than the lodgmg of this Consent Decree Settlmg Performmg

17
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11 iotif EPA and the Statein wrmng cf the name, uﬂe, and quahﬁeahons of any

b Supm'vxsmg Co"'_ ¥, Se
conn'ac;tar has a quahty assurance system that. comphes with ANSI/ASQC E4-1994

tli Performmg Def

_“Spemﬁcanons and Gmdehm for: Quahty Sysfems for Erivirotis entalDataCol,Iecuonmd | -

| Enwronmenm Technology Progmms (Ametican’ Nauonal Stendard, January 5, 1995); by

B | ;shou.ld be prepared i awordance with “EPA Requ:rements for Quality Mana
I _-":(QA/R-Z)" (EPAZ, omuoozMmhzomre:ssuedMayzoos)oreqmvaxaudocumemon -

| ,-asdetermmedbyEPA EPAMlllssueanouceofdlsappmvaloranamhonmtlonto -

_ _ 5 8 1 Perfonnmg
cha sa: Superwsmg Contractor, Settlmg Performmg Defendams shall

- gglvemchnoucetoEPAamitheStateandmustobtmnanauthonzatmnto seed from F

o aﬂer a reasonablé opportuni

;Conuactorperforms,dnects orsuperwsesanyWorkmmderth;sConsentDecree |
. (b} - IfEPA-dis "“Contractor, EPAw:lInonfy _

Performmg s shall, subrmtto EPA.

o andﬂaeStateahstofcontacmrs,mcluchngthequahﬁcanonsofeachconm thatwouldbe -

of: the comractor p:evmusly

| acceptahle to them within 30 days ofrecelpt ofEPA’ disapproval
'.proposed. EPA wﬂl proude wrmennouce ofthe names ofany conn'actor(s) that'it. dlmprov&s
| and an authonzanon to proceed. with mpect to any; of the other contractors: . Settlit

gPerforming

 Defendants sy select any contractor Siom that st that ¢ not disapproved and!shall notity EPA

R TR
S I

18



Case 1:1 1-.cv-00163.-JRH-WL|'3' Document 7 Filed 02/09/12 Page 22 of 118

and-the State of the name of the contractor selected thhm 21 days of EPA".s. mnhoﬁaaﬁonrto :'
(c)-_ ‘If EPA fails to provrde written notice of i its authonzahon to proceed or
' drsapproval as prowded in thJS'Paragraph and thxs faﬂme prevents Setthng Performmg '
Defendants from -meehng one or more deadlmes ina plan -approved-by EPA pursuant to thrs '
| Consent Decree, Settlmg Performmg Defendants may seek rehefunda' Section: XD( (Force - |

- Majeure)

10 Rmedmgem@ DU T L
. @ In accordance w1th the schedules estabhshed in Sections IV(A), IV(B), and
: IV (D) of the SOW, Settlmg Performmg Defendants shall submit to EPA and the: State a’
demolmon work: plan and-soil and gmundwater work plans for the dwgn of the Remedial Action
at the Site (“Remedlal Design Work Plans™or “RD Woﬂ:Plans”) The Remedlal Design Work: -
) Plans shall prowde for desngn of the remedy set forth inthe ROD in. accordance with the SOW
- and for achievement. of the Perfomance Standards and other reqmrements set forth in the: ROD
_ this Consent Decree, _and/or—the SOW.-.'T-he.Rmedlal Design Work Plans and all other: -
| detive’rablcs reqnired as part ofthe Remediél Design, as set forth in the SOW, shall upon o
approval ‘by EPA; be mcorporated lnto and enforceable mdertlns Consent Decme
© () Thesoil componentoftthcmcd.talDwgnshallmcludc butnot be
limited to, all deliverables 1dent|ﬁed in Section’ IV(B) of the SOW.
(@)  The groundwater component of the Remedial Design shall mclude but not .
be limited to, all dehverabl_es identified in Section IV(D) of the SOW.- : - | '
(@' - Upowapproval of the Remedial Déign Work Plans by EPA, aftera -
 reasonable opportunity for review and commerit by the State, and submission of the Healthand

19
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Safety Plan for all field activities to EPA and the State Settlmg Performing Defendants shall
. mplement the Remedial Demgn Work Plans. Setthng Perfonmng Defendants shall submlt to:
EPA and the State aﬂ-Planfs"mports,.mdzmher, deliverables required under the approved . .
‘Remedial Design Work PlanS-in'aocarda!..l.ce with theapprovedscheduleformew and.approval
- pusoantto Sect:ion-XI (EPA Approval of Plans and Other Sybmissions). Unless otherwise
' -dtrected by EPA, Settling Performmg Defendants shall not commence: fm-ther Remedlal Des:gn
activities-at-the Site prior to appmval of the Remedial Design Work Plans. -
o1k - Remedial Action. .-
| @ In accordance with the schedules establtshed in Sections IV(C) and IV(E)
h ofthe sow Setﬂmg Performmg Defendsnts shall submit to EPA and the State workplans for .
~ the performance of :the.soﬂtand gmmdwatw Remedml Action at the Site. (-‘.‘Remedl.al Acuon- :
Work Plans”). The Remedial ACtion.W_o;kl-’;laﬁs_ shall prgvi_a;e;.fo_r.com&tjoa;m N
implementation of theremedy et fo s the ROD and acievemest o the Performance
Standards,in accordance with this Consent Decree, the ROD, the Sow-,.-aad.the designplmsand
- specifications.developed in accordance -wit.h the Remed.ial Dosign Work Plans and approved by
-.EPA :The Remedial Acuon WorkPlans and all other dehverables requu'ed as pa.rt of the

" | Remechal Actton shall, upon: approval by EPA, be. mcorpomted into.and. enforceable mder thls

(b) The Sol coraponeat of the Remedial Action shall mclude, butnot be _
llmlted to, all dehverables identified in Sectlon JAY/ (C) of the SOW
. (c) "The Grolmdwa’aer component: of the Remedial Acuon shall mclude but not

be Jimited to all dehverables identified in Section IV (E) of the SOW. .

20
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al of the' Remedial Action Work Plans by EPA, aftera ~

. shall implemien the dctivities requited under-itie Remedial Action Work Plans:- Setli

shill suk |toEP AandtheStaieallreports and otherdé

 Performitig Defendars

iredt et the approved Remodtial Abtion Worlk Plass in aeordanis withithé approved: -

B schedxﬂeforrewewandappmvalpmsuanttoSecton)ﬂ (EPA Approval of Plas andl Qs
shall not

commence: physwal Remerhal Action activities. at the: Srte pnor to: approval of the. Rme&al

. .Acuon Wotk: Plans

**12; - Settling Perforrmng Deferidaiits shall continué o implemerit the Remedial Acti

until-the Performanicé Standards are achicved. Setiling Performing Defendants shall implement-

“(a )‘ rfEPAdaermmmhatmsmsaryto modxfytheworkspecxﬁed in the
SOW and‘/ormwork plans developed pm'snanttothe SOW to: achleVeandmamlamthe
'Performance Standards- of 10; carry out and mamtam the eﬁ‘ecuveness of the’ remedyset forth i in 2
' therROD; and’such ‘mcatwmstconsrstent w1t.h ;the-scqpe-of-the_mmedy:s.et.fo.rth':m- the._.RO_B',' :
| thenEPAmayreqmre thst such miodification be incorporated in the SOW andlor such work:
: Plﬂns,orEPAmaylssuesuchmodlﬁeatlonm Wnﬁngandshall notify Settling Performing
Defendants of such modﬂicauon. For the purposes of this Paragraph and:ngl'aphs;4§? T
& of the

'(Complet:on of the Remedial ‘Action) and 50 (Complétion of the Work) only; the “sée
remedy set. forth inthe’ ROD” ‘includes remedmatmg, 1o; Perfonnanoe Standards, all soxl, sediment,

and Igroundwater contamma’aon related to the: Srte, mcludmg contannnatlon that'is. 1dentiﬁed on

o
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orbeyond the AER Property boundary followmg the. samplmg that'will be conducted by.the. .-

' aSettlmg Perforunng Eefendants ing _;';_.‘ rdance thh the ROD and the' SOW. IfS'_ ttling
Perfonnngefendantsobjecttothe modification they may, within 30.days after EPA’s.

nonﬁcatlon, seek dispute resolution:under Paragraph 78 (R.ecord Rev1ew)

(b) - The SOW.-and/or related work: plans shall be modiﬁed (’) m ne

- Mththemod:ﬁcatxon issued by EPA; or i) if Settling Performing Defends ".:mvoke dispute:~
| molutlon,lnaccordancethhtheﬂnalmolunonofthe dispute. The miodification shallbe - - -

otated into and eiforeeable wider this Consent Decree, and Séttling Performing:

.Defendants shall implement all work reqmred ‘by:such modlﬁwuon. Setthng Performmg

te the modlﬁcanon mto the Remednal Designior Remedlal Actlon

o '.'Work Plan under Paragraphs 10 or'11,as appropnate.
() * SetﬂmgPerformmg niing Defendan its-shall implernent any work réqui

modifications incorporatid i the SOW and/or irf the work plans developed piirsusnt to the SOW
ance with this Para graph. e R
' ‘*shaubeconstmedtohmtEPA’smhomym

require performanoe ‘of firther résponse actions as otherwise provided in this’ Consent Decree.

14 Nothmg in: thls Consent Decree; thelSOW or the Remmedial Desij \ OF Remedxal

Action Work Planis constitutes:a warranty or repr&sentatxon of any lnnd by: Plamnﬁ's that T
compliance with the work requirements set forth in the SOW and the Work P_lans;wﬂ] achieve: .

the Performance Standards.. -

(@).  Seitling Performing Defendants may ship Waste Material ﬁnnl-thefsﬂitéitb;j
an off-Site facility only if they verify; prior to any shipment, that the off-Site facility is operating

22
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in compliance with thé.requimmems of Section 121(d)(3) of CERCLA, 42 US.C. § 9621(d)3), -
and 40 C.F.R-§ 300.440, by obtaining a determination from EPA that the proposed receiving -
facility is operatmgm compliance with DUSC. § 9621(d)(3) and 40 CFR: §300:440.
| ®) Settling Performing Defendants my ship Waste Material from the Site to
anom-of-statewastemanagementfamhty only if, prior to any sh:pment,theypmv:dewntten
: :notlce to the. appropnate staté environmental official in the reoemng famhty s state and tothe - :
- EPA Pro;ect Coordmator Thzs notlce reqmrement shall not: apply toany oﬁ'-Slte shlpments
when the total quantity of all suich shipments will not exoeed 10 cubic-yards: The written nouce'-"
" shall include the following information, if available: (1) -t_h.c name -and:locauon of the receiving - -
facility; (‘n')thetype and quantity of Waste Material tobe shlpped, (iu')the schedule for the -
shipment; and (v) the method of transportation. Settling Performing Defendants also skill notify
the state envn'onmental official referenced above and the EPA Project Coordmaior of any ma_)or
changes. mthe shipment plan, suchas a decision to sh1pthe WasteMatenal to adlﬂ'etentout-of
state fac1hty Setﬂmg Performmg Defendants shall provide the written notice after the: award of
the comract for Re.medlal Actlon construction and before the Waste Maienal is shxpped
VII REIVIEDY REVIEW ‘

"_16.-  Periodic Review. Settlmg Performing Defendants shall conduct any studies and
inveet_igaﬁons that EPA requests in order to permit EPA to. conduct reviews of whether the
Remedla.l Action is protective of human health and the environment at least every ﬁve years as’
required by Section 121(c) of CERCLA, 42 U.87C.§_. 9621(c), and any applicable regulations. - )

17.  EPA Selection of-E‘ urther Response Actions: If EPA determines, at any ﬁme, that
the Remedial Action is not prqtecldve-ofhm health and the environment, EPA may select

Tl .:23_ .
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frther response actions for the Site in accordance with the fequirements of CERCLA and the
NCP. | | | . .
Qnmmn_mﬂ Setﬂiﬁg'!"erforming Defendants and, if reqmred bY '
" Sections 113(k)(2) or 117 of CERCLA, 42 US.C. §. 9613(k)(2)-or 9617, the public, will be -
pmwdedmthanoppoxﬁxmtyto comment on any ﬁnﬂlerrecponse acuonsproposedbyEPAasa
result of the review conducted pursuant to Section 121(c) of CERCLA and to submn-wntte;_; =

comments for the-record during the comment period. -

- IfEPA selectsﬁ:rtherresponse actions fei‘ the -éi_te,i EPA may reqmre Setthng Pe!'formmg

. Defendants to perforlnsnchﬁlrtherresponse actions, but only to the extentthat the reopener
conditions in Paragraph 95 or ngraph 96 (United States’ Pre-and: Post-Cerhﬁcatlon :
Reservauons) are sausﬁed. Setthng Performmg Defendants may mvoke the procedures set forth in
Section XX (Dispute Resolution) to dispute (a) EPA’s determination that the reopener ‘conditions
of Paragraph 95 or Paragraph 96 of Section XXII (Covenants by Plaintiff) are satisfied, (b) EPA’s
 determination that the Remedial Action is not profective of human health and the environmeii; or

| (c) EPA’s -eeleeﬁbn of the further response actions. Disputes pertammg to whether the“'Remedial

Action i§ protecti’\re-dr to EPA’s selection of further response actions shall be rmolvedp’ursuant to

Paragraph 78 (Record Review). T

'v 20: - - Submission of Plans. *If Settling Performing Defendants arereqmred to perform
further response actions pursuant to Paragraph 19, they shall submita plhn'for such response'-aetibn '
- lto EPA for approval in acoordance with the procedm'es of Section VI- (Performance of the Work by
: lSettImg Performmg Defendants) Settling Performmg Defendants shall mplement the approved -

plan in accordance with this Consent Decree.

%
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VIIL QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

21 O | .
@ Setling)

and ¢hain of custody proceduresforall nmtablhty,deslgn, comphaneeandmomtonng samples:in.

Wlth “EPA Requi .'.

N ents for Quahty Assurance Pto_|ect Plans (QA/RS) (EPA/240/B-

01/003 March 2001, reissued May 2006) “Giiidance for Quality- Asumnee Project. Plans (QA/G-
;5)__” (EPAI240/R-02/009,Deeember :2002;),-,andfsubseqnent‘-amendments$tmsuch- gmdelmw ‘upon. - .

notification by EPA to-Settlin;

 Performing Defendanits of such ameéndrent. Amended guidelines

shallapplyonlyto pmoedumconductedaﬂersuchnotlﬁcatlon- - |

| (b) ~ Priorto thecommmementofanymomtonnspmJectﬂnderfhlsCOmt
'- ning Defenﬂahts shall submiitto EPA.for approval; aftet a reasonable:..

.oppormmty for revxewandeommentbymeState,aQuahtyAssurancePro_]ect Plan (“QAPP”)that
.' lsconslstentmﬂlthe SOW theNCP andappheeble gmdaneedocmenrs lfrelevanttothe
_:procmg,thePMesagxeemavahdMedsamphngdatagmmmdmawordmcemmthe

QAPP(s) and reviewsd and spproved by EPA- shall be admissible as evidence, without objection, i

ing lmdetthxs ConsentDecree Setthng Per DefendantsshallenmtethatEPA

- : and State personnel and their: authonzed representatxves are allowed access.at: reasonable times to:
all laboratones utxhzed by Selﬂmg Performmg Defendams in lmplemenhng thxs Consent Decree.

'[n addition, Settling PCIfMg Defendants shall ensure that such laboratories shall ana]yze all

samples ‘submitted by EPApursuantto theQAPP for qualnyassm'ancemomtonng Setﬂmg o

Perforiniiig Defendants shall ensure that the laboratories thicy utilize for thie analysis of samples -

taken-pursuant to tlusConsentDeaeeperfonn all'ana yses according to-accepted EPA-methods.
Accepted EPA methods consist of those methods that are documented in the “USEPA: Contract _

25
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Laboratory Program Statement of Work for Inorganic Superfund Methods, ISM01.2,” and the
“USEPA Contract Laboratory Program Statement of Work for Organic Analysis, SOM01.2,” and
any amendments made thereto during ﬁe course of the implementation of this Decree; however,
upon approval by EPA, after opportunity for review and comment by the State, Settling Performing
Defendants may use other analytical methods which are as stringent as or more stringent than the
CLP-approved methods. Settling Performing Defendants shall ensure that all laboratories they use
for analysis of samples taken pursuant to this Consent Decree participate in an EPA or EPA-
equivalent QA/QC program. Settling Performing Defendants shall use only laboratories that have
a documented Quality System which complies with ANSI/ASQC E4-1994, “Specifications and
Guidelines for Quality Systems for Environmental Data Collection and Environmental Technology
Programs” (American National Standard, January 5, 1995), and “EPA Requirements for Quality
Management Plans (QA/R-2)” (EPA/240/B-01/002, March 2001, reissued May 2006) or equivalent
documentation as determined by EPA. EPA may consider laboratories accredited under the
National Environmental Laboratory Accreditation Program (“NELAP”) as meeting the Quality
System requirements. Settling Performing Defendants shall ensure that all field methodologies
utilized in collecting samples for subsequent analysis pursuant to this Consent Decree are
conducted in accordance with the procedures set forth in the QAPP approved by EPA.

22.  Upon request, Settling Performing Defendants shall allow split or duplicate samples
to be taken by EPA and the State or their authorized representatives. Settling Performing
Defendants shall notify EPA and the State not less than 28 days in advance of any sample
collection activity unless shorter notice is agreed to by EPA. In addition, EPA and the State shall
have the right to take any additional samples that EPA or the State deem necessary. Upon request,

EPA and the State shall allow Settling Performing Defendants to take split or duplicate samples of

26
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any Smnples they-take-as part-of Plaintiffs’ oversight of Settling Performing Defendants™

mplementanon of the Work. *:

w030 SettlmgPerfommgdantsshallsubmxttoEPAandtheStatecoples,vm

“glectronic medla, ofithe results of all samplmg and/or tests.or:other data obtamed OF generated by

Peifortiing Defendarits- wnh totbc Sxteapd/orthe nnplentahon

ofthis Consent Decree unless EPA aigrées otherwise.

2 ing any provisionof this Consent Decree, the-United States:and the.

and inspection anthorities and rights; including

IftheSme,orany omerredpmp&tywhereaecessorland/wawtuseresmctlonsare
needed, isowned or controlled by any of Settlmg Defendants
(@) suchSetthngDefendantsshall commencmgonthedateoflodgmgofthe

Consent Deares, provide the United States; the State arid the other Settling Performing Defendants, |

and,subcontmetors, wﬂh*aecms atall reesonable times'toithe:

Site,.or such. other réal property, ’to conidiict any- activity: regardmg .the Consent Decree mcludmg,

‘bntnothmltedto,thefollomngmvmes o e

g () Momtormg the: Work,
- (i) - Verifying any data or iﬁfbrmaﬁOnesdbmiﬁé&.-to the United States Ol_?..
| " (i) - Conducting investigations regarding contamination ator fiear-the - -

. s . Site‘;_ _|__.~‘_:;'_:-; S ~_rl.-l:-_ . . .I _.:_:._:.:',.- .’._'_’-l__-.-.._:-v.'_,r'-'_ -;-:_._ rre v .‘ :.' e

27
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'ﬁanipl&s, o

(W)
B ('v) Asswsmg the need for, planmng or. unplementmg add.mona]

- vresponse acuons atornmrthe Slte

(vi).. Ass&ssmgxmple:ﬂahonofquahtyassmanoeandquahtycomd o L

"---}._pmumasdeﬁmdmmeappmvedQuamyAssmancer;ectmans .
: (vu) Implemmnngthe Wo::kpursuanttoﬂze oondmonssetforthm
5 - :;',.Paragraph 99: (Work Takeover), I
Lo (vm) Inspecungandcopymgrecords,opemnnglogs,conn-acts,orother
documentsmmnmnedorgmeratedbySeulmgPaformngefmdmtsormeuagents
-oonsxstentmﬂlSecnon}Q(VI (Accmstolnfoxmauon), | |
| | o (ix) Assessing Settlmg Perfonnmg Defendants comphance wxihthe
(x) DetermmmgwhetherﬂxeSxteorother:ealpropertylsbemgusedma
B .'-- ,"mann:rthansprombnedorresmmd,orthatmayneedtobeprohibltedormmaedunder'. .
e ‘ftheConsentDecree and | |
._ | _-(xi). Implementmg,momtonng,mmmammg,repmungon,andenforcmg
.'_any Inshﬂxnonal Controlsandthcreqmrements of the ICIAP |
() oommencmg on the date oflodgmg oftheConsentDecree, such Settlmg
'IDefendantssha!lnotusetheS:te orsuchoﬂnrrealproperty manymannerthatEPAdetexmmes
w:llposeammacceptablensktohumanhealthortotheenvnonmemduetomcposmetoWasﬂe
:_' _Maienals,ormterfem with oradVersely affeathe nnplementa:tmn, mtegnty, or protecuvenss of

R theRemedmlAcqu; Tbemmcuonsshallmcl_t__l_de,but:notbe hmtedto: (i) limiting future Site _' .
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industrial, and/or recrea fional puposes; and (i) preventing grovindwa

() such Senling Defendants shall:
@ . Execite and record ifi the appropriate land records office Propriétaty
‘Controls that: - (1) grant'a right of access s'to-conduct any.activity regarding the Consent

Decree incliding, buit not limifted to, those activities listed in Paragraph 25(a); and (2) grant

‘the:right to-enforce the land/water use restrictions set forth inParagraph 25(b), including,
... but ot limited to; the specific testrictions listed therein-and dny land/water use restrictions

specified:in Paragra hZS(c)(n)-(iv) |

- listed in'thic ICIAP, s further

@) The Propnetmy Cmm-ols shall be gr nted to.one or. ﬁ%lbre'of:iﬁé: .

-'.,:follomngpasons,as“:“ by EPA: (l)theUmtedStat&s,onbehalfofEPA,andtts'

entatives, (2), the State and' 1ts tepresentatwes, A3) the other Settlmg Defendams and

. . their representatives; and/or.(fl)'other:appropnate grantees.. ‘The: Proprietary Controls, other |
+than those granted 1o the United States; shall inclttde a designation that EPA (and/or the-
‘State as appropriate) is-a “third-party beneﬁctary 2, allowmg EPA.to mmntamthe nght to

. :enforce thc Proprietary Controls without aeqmnng an:interest in-real. pmperty 3:3 any

Proprietary. Controls are graiited t any Settling Defendants pursuant o this

. Paragraph 25(c)(n)(3),then such Settling Deferidants shall monitor; maintain, réport on,.
and eforce:siich Proprietary: Coiitrols. - | |
e with the schedule set forth in the ICIAP, submtt to

(). In accordan
" EPA for review and approval fegardmg such real property (I)admaft Propnetary Contro,
ixJ, tha“senfmeablemd“statzhw. | .

iall '_ the form: aﬂached hereto'as Appenc

29

-and (2); except w1th respect to Setﬂmg De Mmzmzs State Agencws, a current’ t1tle insurance ’
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commmnentorother eVldence of title ‘acceptable:to EPA; which showsm]e to the land
affocid by the Proprietary Canteol to be freand clearofallpriot leus and encimbrances
. (exoept when EPA waives the release or siibordination of such prior liens or encumbrances
o when, despit best efforts, Setling Performing Defendanis are unable to obtain release o
ices). . .
@) w1thm 15 days:of EPA’s approval and acceptance of the Propnetary
-.: Control.and the title: evxdence , update the'title’ seamhand, ifit is determiried

-+ Subordination of:such prior liens or encumbra

| has occurred since the effective date of the: commltment, or other title: ewdence o aﬂ'ect
| " the'title adversely, record’ the Propnetary Conn'ol wrch the appmpnate land reoords office: |
- ‘Wittiin'30 days of recordinig the Proprigtary. Control, such Settlinig Defendants shall:provide
e .EEPA with-a final tltle insurance: pohcy, or: other final evidence of title acceptable to EPA,
-and. a certified copy' ‘of the original recorded Proprietary Control showing the clerk’s
. recording stamps. If the Proprietary Cantrol s 1 bé conveyed to'the Usited Staes, the
_ -accordance with the'U.S. Departmerit of Justice Title Stanidads 2001, and approval of the

.+ sufficiency oftitle shall be obtained as required by 40 U.S.C; §3111L

26. - * If the Site; or-any other real property ‘where access and/or land/water use restrictions

ded; isowned or controlled by persons,other than any Settling Defendant, Settling. -
meomﬂngDefendantsshaHusebesteﬂ'onstosecureﬁomsuchpemns. -
- (a) anagmemznttoprov:deaocesstha'emfortheUmtedStatw the State-and

E Setthng Performing Defendants; and: thelr Tepresentatives, contractors andsuboonuactors,to o
. conduct:any activity regarding the Consent Decree-including, but not limited to, the-activities listed
in Paragraph 25(a);

30
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b)) an agreemem, enforceable by Settling. Performmg Defendants and the
United States; to refrain ﬁ'omusmgthe Site, or such other real property, manymannerﬂmt EPA

.:determmesmllpose an unacce i 'lenskto humanhealthorto the envxronmem die-to‘exposure-

‘to ' Waste:Materials or intérfere with or'adversely affect theqmplementatlon, mtegnty or -
_ _protectlven&ss of the Remedla] Actlon. The: agreement shall:include, butnot be limited to, the

- :'lam'l/water use: minchons hsted in Paragraph 25('b) and =

- of Propnetary Controls, that: (l) gram anght of access to conduct any. actmty garding thi '"

ding, but not limited to, those act1v1t1es Tisted:in Pamgraph 25(a), and.

graph 25(6), ncluding)

ater use restrictions set. forth:in,

but fiot hmmd ‘to; the’ speclﬁc mMons hsted therem and -any, land/water use: testncnons hsted in

" @) - The Proprietary Controls shall be grarited to one or more 6f the

" following persoiis, as determined by EPA: (1) the United smonbehalfofEPA,mdm

entatives, (2) the State and its representatives, (3)/Settling Performing Defendants

and their representatives, and/or (4) other appropnate .grantees. The Proprietary Controls,.

g ‘other than those grd _.'_ , '_ to the Umwd Stata shall inclade a designatior that EPA (and/or .

ithe State as- appmpnate) is-a “third paity. beneﬁcnary,” allowing EPA to. malmam the nght
10/ enforce the. Propnetary Conitrol w1thout acqumng ‘an interest in' real property Ifany

Propn Connolsare nted 1o any Settling Perfonnngefendantspm'suanttothls

-"iPamgraph 26(c)(ii)(3), then: such Settling: Paformmg Defendants shall monitor, mair thin,

. ‘reporton, and enforce such Pro Controls
31
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- (@iii). Inaccordance with the schedule set forth in the ICIAP, Settling -

Pesforming Defendants shall submit to: EPA for review and approval regarding suchi-

ndix J, that is enforceable under ‘state law; and (2) a currenttitle insurance:

‘conimitinent;of.other evidenoe of title dcoeptable to EPA; which shows title to the lard .

* affected by the Propriétaty: Conitrol to bé frée and cleir of all prior liens and encunibrances
(excépt when EPA waives the release or subordination of such prior lies of-ericumbrances:
1 of- when, dmprte best: eﬁ'orl:s, Setthng Performing Defendants are unable: to obtain release or |

-;.esubordxnatxon of such: pnor hens or: encmnhranoes)

: 'z(W) . Within 15 days of EPA’s approval and acceptance of the Proprietary’

SettlmgPerformngefendmtsshallupdatethentle search

“rand,: 1f1t is detemnnedtbat not

_rhas;occmed since the eﬁ'ectxvedateofthe et

.+ commitrent, or. other title evidence; to dffect the title adversely, the Propriét ary Cotiteol: -

landrecordsofﬁce WitInnBOdaysofthe ecordin

- shall'bé recorded:with the appropriste
" OfthePrOPnetathMml '-Sé'ttling-fl-’-erformn_;_gj '-Defdm shallprowdeEPAWlthaﬁnal T
title insurance policy, o ther final evidence of title acoeptable to EPA, arid & cérified copy
- of the original recorded Proprietary Coritol showing the olek’s recordingstamps: I the
g .'Bropﬁem{(fonﬁdi—isxtoébe conveyed torﬁie UnnedStaxes the Pmpnetary Controlandnﬂe

- evidence (inchiding ﬁnal title. ev:dence) shall bepmpmdm accordance with the U.S.

'y Department of Justxce Title: Standards 2001, and approval of thie: suﬂicxency of title must be.

obtainedds required by 0USC§3IL. - ¢ e e

27.  Forpurposés of Paragraphs 25 and 26; “best efforts” includes the:paymentiof

reasonable sums of money to obtain access, anag!'eementtoresmaland/water use, & Proprietary .

32
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C-_'onﬁ'dl;"and"/oran-__ reemen torelease of: subordmateapnorhenorenmmbrance If w1ﬂ1m30

days of the-Effective Date,- SetthngPerfonnmg Defendants have not obtained agreemmtsto

ired by Paragraphi-26(a), Settling Pérforming Défendints

| provld"e--acces's*as requ
-notlﬁrtheUmmd States in writing;: andshall include. mthatnouﬁcanonasmnmmyofthestepsﬂ:at

. .*'Settlmg PerformmgBefendants have: taken to attempt to-comply: ~with: Paragmph 26.. If;:i m

sordsioe with the s’e‘hédulerset‘foﬁhﬁiﬁ orestablishied by the SOW; Settling Performing. -

dini havenot. a)ebtamedagzeementstorestmtland/watermeorrecordhomemy

+Conitrols, 4s reqiiire "‘ by Paxagraph 26(b) or:26(¢); of by obtained; pursuantto Paragraph 25(c)(i) or

26(c)(i), agreemmt from the holders of j pnor liens or encumbranees to. release or subordmate such .
liens oriencumbrances to the Proprietary: Controls, SettlmgPerformngefendams shall promptly -
not,_fytheUnned ni d‘States'in Writing,-and shall include inthat notification 4 summary ofﬂhé-'stéps' that .

Seftling Performing Defendarits have taken to a,ttempt_..to;cbmply"-wiich-:Pm_. graph 25 or 26. The

| United:States may; as it deems appropriate, assist Settling Perforniing Defendants in obtaining
‘access; agreemeits to restrict lind/water se, PmpnetmvControlsorthereleaseor subordiniation
ofcpriorlin or eoemitiatioe: Setling Perforiming Defendants shall eimburso the United States
_ _lmderSecuonXVI (PaymentsforResponseCosts),forallcostsmcmrad,dnectormdnect,bythe; | |

Umted Statw in:obtainin sunh ACCESS; agrements to mtnct landfwater use,. Propnetary Comrols,,

and/or:the: relem;elmbordmanon of prior liehs or mcumbraneee mcludmg but-not limited to, ﬂ:e- '

. cgst of attorney:time and the amount of monetary cons1derauon 'paid orjist:co _". i
i 28 . IFEPA determines that Institutional Gﬂmbtmgthe"fomgofsmc:qr local laws,

' Performing Defendants shall cooperate with EPA’s and the;State’s efforts to: secure and ensure

es mmng restrictions, or other governmental controls-are.needed, Sett] ing -

."-comphancewrthsuch govemmental controls.. . P L -.-.,'.-::.T T s

t

3
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29 N i “anyprov:sxonofﬂmConsentDecree,theUmtedStataandthe

g State retain: al] of melr awess authom:es and nghts, as- well asiall of the:r right

ifitional Controls, inchidin

_ _,-'and any othm' apphcable stamte or tegulanons | o
' , X. REP.RTINGREQUIREMENI‘S

30 - -In addnmn 16 gy other require '_" 1

it oftlns Comeut Decree; Setthng Perfonmng .

DofendantsshallsubmntoEPAandmeState byelectomcmaﬂ monthlyprogress'j - )¢ ﬂaat .

taken towaxdachwvmg comphanoemththlsConsmt

3 -'DW dunng the: prewous :month; (b) mc!ude a summary ofaII results; ofsamplmg andtestsand -

- -all other datarecelved or: generd by: Settlmg Performmg Defendants orthe:r contractors or |

i 'aIIplans reporls andotherdehva'ablesmqm:edbythzs

' : 'Consent Decree. completed and submttted durmg the prewous month, (d) d&scnbe all: acuons,

B _-'-mclndmg, butnot: hmmd 1o, dats: collectlon and nnplentauon of work plans, whlch are v

%scheduled for. the nem §ix ':j'_'"j and prov1de other mformauon mlanng to the: progress of

' '_consm.lct:lon, mcludmg butnothmnedto cnhcalpathdmgmms,GanttchmtsorPenchm

: :(e) mclude mfoxmatlon xegardmg peroentage of. oomplet:on, umesolved de;f"_;{ _. enco’;_‘" '__j_f fed of
:':annclpated tbat may aﬂ'ect the futare schedu]e for lmplementatlon of the Work and & dmrptxon .

.. of eﬂ'ortsmadetomﬂxgateﬂmsedelays orannctpateddelayf (t) mcludeanymod:ﬁcauonsto the_ -
PerformngefendantshaveproposedtoEPAorthat-

havebeen approwd byEPA, and (8) descnbe all actmtles tmdertakenm ','f_'-"

rt.of the: o

Relanons Plan dtmngthe prevmus month and those to be en in the next six

ett Performmg Defendants shall subrmt these progress reports to EPA and the State o

by the tenth day of every. month followmg the Eﬁ‘ectwe Date of this- Consent Decree u:_ml EPA

"“-.‘-enforeanent authontles relatedthereto underCERCLA RCRA,. o



R

Case 1:11-cv-00163-JRH-WLB Document7 ~ Filed 02/09/12 Page 38 of 118

nouﬁesSetthngPerformngefendants pm'suanttoParagraphSOCb)ofSectmn XIV (Certification . -
. ‘of Completion). ‘If fequested by EPA or theState,Seﬁlmng-formngefendantsshallalso
brovide briefings for EPA and the State 1o discuss he progress'of tie Work. -

31.  Settling Performing Defendants shﬂl_;noﬁfy:EBPA_ofany."chaage:in't'hes__c'hedu‘le' e

describied in-the moiithly progfess report for thie perforirisiice of ary-activity; including; but not.
. hlmtedtodata*colleehon and implemeéntation of work. plans, no later thanseven days prior to-the

performance of the actmty

32 Upontheoccmrrenceofanyeventdunng s of the

I 'Performmg Defendants are required to-report: pursuant to. Seeuon 103 ‘of CERCLA, 42 US. C. §

9603, o Sectiori 304 of the Emergeney Planning and Gommmfy:=313ht+to—knpw.Act (“EPCRA”) i

42USC. §11004Seulmgperformmgnefendantsshan,wnhm24homsofthemow1edgeof |
R such event, orally notify the EPA-Project Coordinator or the AltemateEPA ProjectCoordmaior (m
the event of the unavailability ofrheBPAProJectCoormnator) o, in the event that neithiér the
EPA Project: Coordinator nor AltmnateEPAPmJectCoordmatonsavailabletheEmergency
‘Response and Removal Branch, Region 4, United States Environinenital Protection Agency.~ * - -

EPCRA Section304. -~ -~ . . - e

by CERCLA:Section 103.or

- 33 'Within20 days of the: lmowledge of such an‘event; Settling Performing; Defendants

" shall furnish to.EPA and the State a writtenTeport, sxgned by Sesling Pérforining De_fendants
| Project Coondinsior, setmngorththeeventsmatoccurredandthem&ﬂsm taken, and to be taken,
- inresponstherto, Witin 30 daysofth conclusin of schan evet, Setling Peforming
. Defendants shall subrait areponsem:ngonhanacnonstakenmresponsethereto |

EPUE B

35
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its Shall: submxt ﬁve (5) wntten ‘copies: of all plans,

-34... Senling Petforming Def
N _ | ‘-reports dam, andotherdellverablesreqmredbythe SOW theRemedml Destgn WorkPlam,the

S, OF atiy: othu' appmved plans to EPA in° aeco With the

'Remedtal --Acnon Work Plat

: _-schedules set: forth i such plans S¢ tthing Perfonmng Defenﬂants shall s:multaneously submrt two_'

" (2) wnttenooples of a.ll sueh plans reports, dat y; and: oﬂaerdehvembles to:the. State Upon requect_-

B hy EPA o ﬂte State; Perf Defendants shall submlt in’elect "‘,'.'__'_ form all'or: any

. pomon ofany delxverables Setth.ng Perfommg Defendants -are requirs ;cto submn pmsuantto the y

| ':provmons of tlns Consent Dekciee. -

35, Alldeliversbles mbmeedbys,_ tling Pérforr '__,:DefendamstoEPAwhlch

urport to document Setﬂmg Perfomng Defendants’ eomphanee with: the t:erms of this: Censent

XI EPAAPPROVALOF PLANS, REPORTS ANDomERD"*!"T”’ ABLES

. @ . Aﬁertevzewofanyplan,report,orotherdehverablethatmrequnedtobe

‘submitted for: appmval pursuant ‘to: th:s Consent Decree, EPA, after reasonable opportumny fot

' bythe Stzte, shall @) approve, in’ whole or ini.pa 7_.: ubmission; |

: -.rewewand }_ IME;

ed: condtttons (m) d13approve, in whole .or'in; part, the.. .

(i) appmvethe subrhission upot:specifi

- .submtsmon, or (I (’ v) any oombmatxon of the foregomg

on to cure: deﬁcnenctes in the

b (b) EPA also'may. modxfy -thie initial sub
- submxsmon if: (1) EPA determmes that d1sappmvmg the subnnssmn and awaltmg a resubm:ssmn
'. would cause submnal dxsmpnon to the- Work ot (n) prevmns submz.smon(s) have been

isapp roved dueto matenal defeets and the deﬁmencm in the mmal subnnsmon nnder

. consxderanonmdweteabadﬁxthlackofeﬁ‘orttosubm:tanaoceptableplan report,ordehvemble

36
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o3 by ssmns Upon receipt -of anotlce of d:sappmval under’ Pamgmph 36(a)(‘m) -

| erGyyerifiea jredb
by-. EPAfn

" ‘Setthng Performmg Defendants shall vvlthm 30 days or such longer t:me as _‘"'-'._'_

. -:’such notwe correct the deﬁmenczes and resubmxt the plan, zeport, or: other dehverable for approval.-_ o

" ---Aﬁermewofﬂ:emubmmed plan, repoit; of othér deliverable; EPA fiay: _f!j’- pprove, inwhole:

ormpart,theresubmmon, (b)approvethemsubmxssmnuponspeclﬁedcondmons (c)modlfy

nitte ‘or: resubmmed plan, report, or. other -

dehvembleeontmns "a-"'j"_'_ defect. i the plan, report, of dther delxverable is disap P o° edor |

oh: 36(b)(n') or 37 due to such matenal defect, then the matenal

- ;'defect sha.[l oonstmrte a lack of eomphance for pm'poses of Paragraph 82. Theprovmons of

| Secuonm(stputeRwohmon)andSecuon(Sn Penalnw)'sha‘ll'g'ovmtheaccmal C

mto and enforoeable

i, rej Or other dehverable, of porhon thereof, shall be mco _' atex
- underthls Consem Eecree' and (b) Seuhng Performmg Defendants shall take"; any acuonreqmred
, ‘.by such plan, report, or other dehverable or’ pomon the;leof, subject only to then' nght 10 mvoke

| the Dispitte Reeolunon

. modaﬁeatlons or condrnons made by EPA. The xmplementat:on of any nclent portnon of a =

© plan, report, oroﬂierdehvmble submittet j ot mubnntted under Paragmph 36 ot 37 shall notr---
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reheveSetthngPexfomngDefendanm of iany Liability for stipulated penalties under Section XXI |
(Stipulated Penalties).
XIL. PROIECT COORDINATORS

40. Withm 20 days:of lodgmg this Consent Decree Settlmg Performmg Defendants, the

- State andEPA will notlfy each othes; in Writing; of the name, @ idréss, and tel .'__ hoie:number-of .

¢ vedes: Pm_;ect Coordmators and- Altemate Pro;ect Coordmatm's Ha PrOJect

orior Alternate 'Pfoj'ect': Coordinato ~ihitially~d&igmted"““ dris changed, thé'.'idenﬁt'yz:bfﬂie

sueeessor ‘will: be given to the other parties.at least ﬁve working before the change: occurs; -
:mleesmprachcable,ano eventlaterthanﬂneacmaldayﬂaechangelsmade Setthng
r'-sh'all b‘ersubj'ec':t;to:"- approval by EPA afid'shs |

Pel‘fommgﬂefendamsProject Coording

the technical expertise sufficient to adequately oversee all aspects of the: Work. Settlmg

o Performngefendmns PrmectCoordmatorshallnotbeanattomeyforanySettbngPerfonnmg
atives, including other Ontractors,.

: _;Defendantmthsmatta' Heorshemayasmgnother

to.serve as:a Site representative for oversight of perfonnanceof daﬂyopel'atlonsdm'mgremedml |
| activities:. | | | | L
41, . Plaintiffs may-designat'e' ethe'r:r'epteSentaﬁva including; Etlt'not limited to, EPA |

| and State: employees, and' ﬁdera] and Staté contractors: and eonsnltants, to observe: and Tonitor the
 progréss: of ainy activity undértaken, pursuant to: this Consertt Decree. EPA’s PIOJect Coordinator

i and, Altemate Pm_;ect Coonimator shall have the authomrlawfuﬂy vested in a Remedlal Project -
Manager (RPM) and an’ On-Soene Coordmator (OSC) by the NCP 40 CER: Pan 300. EPA’s
Project: Ooordmator or Ahemate Project Coordinator shall have authonty, consistent with the. NCP . |
‘to. haltany Workreqmredbythls ConsentDeeree andto takeany -necessary: response action when.

~ heor she: detetmmes that eondxtmns at the Site’ constltute an emergency situation or:may:present an

-38 .
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-flmmedxaiethreattopubhcheatthorwelfareorthe envnronmentduetotelwseorthreatmedrelease B

of Waste' Matenal

' 42.  EPA’sProject Coordinator-arid Settling Performing Defendants” Project

+Coordinatorwill meet periodically, as detetmined by EPA; and thiese meetmgs,aitheappmvalaf
EPA, may: be held by telephone.: .. |
» XL PERFORMANCE GUAR.AN'IEE |
43 InoxdertoensmemeﬁﬂlandﬁnalcomplenonofmeWork,SetﬂmgPerformng

.- initially in tbeamountof e
$7,300,000.00, forthe benefit of EPA (hereinafier “Estimated Cost of the Work?). The =, . ..

performance guatantee, which:must be satisfactory. in form and substance to EPA,shallbemﬂJe -

forin of ane dr moreiof the following mechanisms (provided that, if Settling Performin

Det‘endan darits intend to use-multiple:mechanisms; such muiltiple:mechanisms shallbelumtedto -

| (a) A surety bond: uncondmonally guaranteeing payment and/or perf eof:

- xtheWWkﬂmnsmedeasmtycompanyamongthosehstedas_'_j eptable

 bonds as set forth in Circular 570 of the UsS, Department of the Treasury'

| v (b) Onzormoremevocableleﬂersofaednt,payabletooratthednecimnof
' EPA,thatlslssuedbyoneormoreﬁnanclal mstttuhon(s)(')ﬂmthastbemthontytoxssuelettets
‘of cred:t and (ii) whose letter-of-credit op__emons,;arej;rqg(;lat_ed andexammedby a federal orstate |

EEEMCYS e . e r il awncl e s ei

39
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ered by.a

trustee () that has the authority toact as a trustee and (if) Whose trust operations are regulated and

" (¢)  Atrust fund establiskied for.the benefit of EPA thiat is adniinis

- exammedbyafedemlorstateagency,

(d) A policy of insurance that (i) provrdes EPA with aeceptable nghts as a.

: .beneﬁclaryﬂlereof and(u)rsrssuedbyanmsm'ancecamer(a)thathastheauthontyto1ssue :

e company provrdmg sucha"'

- insurance pohcles in:the apphcable Jm-rsdrcuons and () whose i msurance operatlons are regulated

. andbyafederal orstateagency | |
h '(e) A demonstratlon by one;or miore’ Settlmg Performmg Defendants that each

.such Settlmg Perforrmng Defendant meets the ﬁnancla] teet cntena of 40 C. FR.: § 264 143(1) wnth |

'. _respect-to the Estimated Cost of the Work (plus the. amount(s) of any other federal or-any.state
' envuonmental obhgatrons ﬁnancrally assured: through the-use.of a. financial test or guarantee),
prowded thatiall otherrequmemems of 4.0'-C;F';R.- § 264L143(t)'--are.'met to EPA’ssansfacnon, :
"(t)'f A written guarantee to fund or perform the Work executed in favor of EPA .
by, one or more-of the followmg' @) a:direct or. mdn'ect parent company of & Settlmg Perfonmng |
'Defendant, or (n) agompany that has a “substantxal busmess relanonshap (as: deﬁned n: 40 C.F R,..-, |
@ 264: 14l(h)) thh atleast one: Setthng Performmg Defendant provided, however, ﬂm any

: ;_' miust demonstrate to. the satisfaction of EPA that it satisﬁes :

-the ﬁnancral test and eporting requireme 'wt;fOt'OWpesz'_and operators set forth in subparagraphs

'(sl,)athrough _(s)foﬁm-c;F;& §264.143(f) with respect to the Estimated -cm;of.t’he. Work _(plii's the
© .amount(s) of any other federal or:any state env1ronmenta] obligations ﬁnancrally assured through
theuse of a fmancra.l teet or. guarantee) that it proposes.to guarantee herelmder' or
- (8)  An.escrow account that provrdes EPA security: and nglrts eqmvalem to.
thiose’ provided by & trust funid that faeets the: reqmrements of 40 C.FR. § 264, 151(a)(1) to.finance
| the Work i in accordance w1th thls Consent Decree, the ROD and the SOW The esCTOw account
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| éﬂhﬂlzprovidezmatihe-eﬁmd.s placed me:emarespec:ﬁcanyandmevocabryreservedforthe Work.
Settling Performing Defendants shall mclude in each writteni monthly progress report:submitted

,pursuant to Section X of this Consent Decree (Reportmg Reqmrements) 4 report on the status of

- .paymentsoutoftheescrowaccomrt. AtEPA’sreqm SettlmgPerf .- o
orothersrmilardocmnems------.u

. -make avallable--to-EPA--;and- =the State-any ﬁnanclal-

: _"outoftheescmwateomrt.

‘Upon the issuance: of the: Certlﬁcatron of Complenon of Work, pursuant to’ Paragraph 50 any funds

jremammg in the éscrow aecount may B¢ sed to Settlmg Perfonnmg Defendants.

44, Setthng Performmg Defendants have selected., and EPA has found ,' 1y, s -
an mitia’l’ performanee guaraiitee, the combmat:on of an'escrow. account: ﬁmded by mu’lnple

Performmg '

Settling Performing Defendari § pursuant to Paragraph 43(g), and individual Settling
' Defendants’ surety bonds, irrevocable letters of credit, and insurance policiés pursuant to:
Paragraphs 43(a), (b), and (&), all in'thé formis attiched hereto as Appendix I “The escrow acodut

. pon:ion of’ thrs 1mt1a1 performance guarantee provrded by Settling: Performmg Defendants pursuant

o tlns Sect:on may be disbursed. to pay for me Work, while the: smety bonds urevocable letters of .
' credrt, and msmance pohcles may be redueed i accordance w1th Paragraph 48 s the work is - | |
performed. W’rthm 10 days: aﬁer the Eﬂ‘ectrve Date, Setthng Performmg Defendants shall execute |
| or othmse:ﬁnallzef'all-:msu'uments or other-documents_- required in order;_to mketheselected

| performance gtmntees le‘g’a!ly'hin'ding e fémﬁ' substantially identical toth'e“-docn‘rﬁents.att'aém
as Appendlx I, and-such. performance guarantees shall thereupon be fully effective. Withm 30 days
of the Eﬂ‘ectwe Date, Settling Performmg Defendarits shall submit copies of all executed and/or
otherwrseﬁnahzedmstrumentsorotherdocmnentsreqmredm ordertomakethe selected

performance guarantee(s) legally bmdmg to the EPA Reg10na1 Fmanma] Management Officerin

o
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accordance wnh Sectlon XXVIII (Notlces and. Submnssmns), swith:a copy to the United: Stanes and
EPA, and the Stateas speclﬁed in Section: )Q(VIII (Nonoes and- Submxssxons) o ~—~ |

45, I atany nmeaﬁeritheEffecuveDate_-and:befm issuance ofthe-Cerﬁﬁ'c‘:aﬁbn-‘bf@: .

Completion of the Work pursuant to Pardgraph 50, Sett f'_'.;_,. Perfonmng Defendants prov:de 4"
'.pezformance guarantee for. completion: of the. Work by:means: of a demonsu'anon of; guaramee
o pursuant to ngraph 43 or43(t), theirelevant Seftling Performing Defendants shall also -
) -comply with:the. other relevant reqmrements of 40 C.F .R. §:264. 143(1) relanng to. thme : |
imechanisms unless othérwise provided in this Consent Décree, inchuding but niot limited to: (a) the
'mmal subnussmn of required: ﬁnanclal Teports. and statements from the: relevant eqtity’s chlef

" financial officer (“*CFO”) and indeper f"ent Gertified pubhc accountant (“CPA”), in the form

_ prescnbedby EPAmlts ﬁnancxal testsampleCFO letters andCPAreportsavaﬂableat: S
| - hnp.//www epa.gov/eomphanee/xesomeeslpohcx&/cleanuplsuperﬁmd/ﬁ-test-samples pdf (b).the:
annual re-submxssxon of’ such reports and statements thlun 90 days after the close of each: such

entrty 'S ﬁscal yw: and. (c) the pmmpt nonﬁcatxon of EPA after each such entity determmes that it

T '".nolongersansﬁesmeﬁnanc:altestreqmrementssetfon.hat40C.FR.§264143(f)(1)andmany

o eventwnthm90daysaﬁertheclose ofanyﬁscalyear mwlnch such-entity no longersansﬂw such

ﬁmnclal test: requn‘ements For purposm of the performance guarantee meehamsms speclﬁed o

thas-Sectxon-XIII-‘ references in 40 C. FaR.»- Part 264, Subpart--l-L--to ‘closure;”. -“post-'closure,----- and-- v
B “pluggmg and abandonment” sha]l be deemed to mclude the- Work, the terms “current closure eost

| estimate,” “current post-closure cost: estimate,” and ctment plugging and abandonment cost .
 estimate” shall be deemed to mqlude-the Estimated Cost of the Work; the terms “owner™and . -

“operator” shall:be deemedtoreferw each Settling Performing. DefendamMng ademonsiranon

" under Paragraph 43(e), and the terms “ﬁmhty”‘and “hazandous waste acility” shall be deémedito
mclude the Slte | | o |

42
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R .46 MtheeventthatEPAdetennmesatmyUmethataperformanceguMpmwded'. _

Performmg Defendant Iant to’ thls Section is inadequate

by my 8 _a ...
satlsﬁesthe reqmrements setforthmthlsSectlon, whetherdueto an increase in the estimated cost

-or-othierwise 1 no -longer- '

of completmg the Work:or. for any other reason, or.in the: event that any. Settlmg Perfm1nmg

pmsuanttothxs Seettonxsmadequateorothermsenolongersatlsﬁesthe requirements set forth in.

thls Secnon, sthier due toanmerease m the esh.mated cost ofeompleung me Work orfor any

'. = other reeson, Sett]mg Performmg Defendants, vmhm 30 days of recetpt of notice: of EPA’

d érming ,"_"_’_‘n ‘or; asthe. case may be mt‘mn 30. days ofany Settling: Performmg Defendant

aware ofsuehmformanon, shallobtam andpreeenttoEPAforappmvalapmposalfora ‘

rewsedoraltemahvefonnofperformaneeguaranteehstedearagraph43thatsausﬁesall

l’eqmrementssetforth in ttusSectlon m;,:prowded,;-however,' that if any Settling Performing

Defendant cannot obtain:such revised or alterative forin of performarice gutasitee within:suck 30-
_ ‘day:period,. andprowded further' er that the--Setthng' ling Performin, g'Defendan. t 'shall'.have-'eommeneed"' I'to.
' obtam sueh xewsed or: altemanve form of performance guarantee within-such’ 30-day penod, and

thereafter d1hgently proceeds'to; obta.mthe same, BPA shall extend such penod forsuch tnne asis-

reasonably neemy for the Setthng Perfomnng Defendant in: the exercise: of due dxhgenee to

~ obtain such revxsed of: altemanve formi of perfonnance guarantee, such mld.tnonal period: not to:
- .e.xoeed..Bﬂ-sdays. In seehng-epprovaleor.arzev;sed or:alternative form of performance guarantee, -
Settling Petformitig Défendants'shall follow the groced_me’e .set;fonh;.in..-pgragmph 48(b)(1) -

Workshallmnowayexeuseperformanceofany otheneqmrementsofthts Consent Decree,.

ing w1thout }xm.ltanon, ‘the obligation of Settlmg Performmg Defendants to: complete the
Work in; stnet aceordance with the terms of tlns Consent Decree. |

| i-4.355. -~
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a7,

to Paragraph'99:shall trigger EPA*s right to receive the ‘benefit of any. performance:guarantee(s)
provided pursuant to Paragraphs 43(a), 43(), 43(c), 43(d); 43(f)0r43(g)andatsu°hmEPA

tox(s),

-4CCesS 10 resom guaranteed under any such perfonnance guaranti

'whethermcashormland,asneededtocommzeand ‘complete the. Workasumed by EPAdeer

. the WorkTakeover Uponthexco ‘-'u en ofany WQrk Takeover’ lf(a)foranyreasonEPAls

) .'unable 10 promptly secure’ the resolrces: guamnteed underany such performance: gtman’aee(s),

‘whethet ih ¢ashior.i#i: hnd,hemsary 6 contimie: and complete the Work:dssittied by EPA. vinder

thié Work Takeover, ér (b i the event that the performance guaranteé involves & démonstration o
satisfiction of the financial test criteria pursuant to Paragraph 43(e)-or Paragraph 43(E)(i), Settling

wnttendemand ﬁomEPAdeposxt irito- special account within the EPA Hazardous Sabstance:

Superfimd or such othér account as EP A may specify, in immediately-available/funds and without

setoff; couintercla
- costofoompletmgﬂieWorkasofsuChdate asdetenmnedbyEPA. In-addition,; 1fatanytm1e
EPAlsnotlﬁedbyﬂ:elssuerefaperformanceguarameethatsmhlssucrmtendstocancelme

nce gum'antee mechamsm 1t has: 1ssued, then, unléss Settling: Performmg Defendants

pmwdeasubsmmzpaformancegumnteemechmnsmmaccordanwmm this Section XTI o

Iater thian 30'days prior-to the impending cancellation date; EPA:shall be erititled (as of and afies +

thie date that is 30dayspnor to the impeniding cancellation)/to-drat fully on theﬁmdsguamnteed

under the then-existing perfotinance guarantee.'All "EPA-Wdrk‘Ték@V&:msﬁ_notlmhbmsedf rsed: - -
unider this Paragtaph shall be reimbixised tinder Section XVI (Paymeits for Response Costs):

vér:. The cotimencement of any Work Takeover pirsuant:

laim, or condition of aty kind, a-cash dmount up to but not exceedi ngtheestlmated iated
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Defendants believe that the estimated cost. of completing the Work has diminished below, the. - .

43, Seuling Performing Defendants may, on-any:anmiversary of the'.

amount sét forth inParagr:

eed to; by the Partms, petition EPA in wrmng to: r';_f’j esta -

Eﬁ'ectwe Date, or.at: any other time agr

;reductxon m thie amount: of ﬂ:e performanCe gmmntee,pmvxdedpmsuant 1o, ﬂns Section 5o that: the-

' :amount ofthc performance gum'anm lS equal tothe Stimiat ; cost ofcomplemng the Work.
~Setthng Performmg Defendants shall'submit:a: wntten proposa.l Afor:such reduction. to EPA ﬁ:at

shall specify; ata mmn,them;matedcostofoomplenngtheWorkandmebasxsuponw}nch

ion'in the amouit of the performance - <

sucki cost was calculated.. In‘seeking approval for a redu

- guarantee, Setthng Pa'fonmng Defendants shall follow the: proceduns set forth:in, -

a--rewsed or-altm-nanveform-of pexformance.- guarantee, excej '

Paragraph 48(b)(ii)- for reques
Perform Fmifg e

_ 'speclﬁcally provided in thls ngraph 48(a) If EPA decldm to-accept Settlin
Defcndaﬂis’ ;proposal- for.a reduction in the: mnountoftheperformanoeguarantee,elﬂmrtoﬂle

| amonmt'set forth mSettlmgPerformmg hts’ wntten-;proposal.-,pryt_q[ ,_sqmg;;o;hgpamoumz-as, |

in writing. UponEPA’s acceptance ofa reduction in the:amount of the performance guar ntee, {F
Estiriated GOSt'--Qﬁ_.thﬁ WOIkSllallbedcemedto be;:t_heegst,l_mgtgd-__post:qf mple.gl_lg ﬂlﬂWorkset o

 forth in EPA’s. written decision. :After:receiving EPA’s written decision, Settlmg Performing. -
-.Defendants may reduge the amount.of the: pa'fonnance guarantee in accordance. with:and to the

extent permitted by such written nce.and shallsubmntcopxes ofall executedandlor

otherwise finalized instruments or.other.documents required in order to make the selected

 perfirinance goarantoe(s) legally binding in accordance with Parsgraph 48(b)(i): Inthe eventof a

dlspmeSetﬂmgPerformngefmdantsmayreduceﬂxe amount of the performance guarantee ..

a5
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requi hereunder '-:only--ﬁ:-mrdanoe witha final admjm‘su-au‘ ive or jud:’-""m* ial deasmmesolvmg "

f DET _'ozmance gnamntee provxded ST ﬂns Secnon, otherthan areducuon m amount, is. authonmd |
| exceptaspmvndedeamgraphs%or%(b)

N =1 eGuguatee.
B (!) lfaﬁertheEﬂfecmDaw,'.'.""'_U"’:""’* erforniing I

o thefonnor ofany ﬁ ee e

o Secuon, Senting P

o ';"atanyothertxmeagreedtobytheParues,petmonEPAmwnungtoreqnestachangemthe
s fonn or tertns ofthe s prey Thesubmxssxon of such: -
i -'__ﬁjeeshallbeaspmwdedmpa!‘ﬂgmph

o _‘;-48(b)(n) Any decnsxon made by EPA on a petmon submrtted imider this: Pamgraph shall be -

S made in EPA’s sole and unteviewable on, ana 5“°h decxsxon shall not be subject to |

.ofthstonsemDem'eeormany omerforum

r. Peﬁbrtmng il '1_':_" shall submn a wntten proposal for a E

@ ‘Settliy

; 'rewsed or, altemanve performance guarantee to EPA whnchshall spemfy at a: m:nmmn, the
. costofcompletmgtheWork,ﬂmebasnsuponwhlchmchcostwascalmﬂaled,and"

ice: guarantee, mcludmg all: proposed msu'mnents or othcr

_ 'documentsqumedmordatomakethepmposedperformanee guamntee legallybmchng

propased revxsed oriltemative Pe erfon !

:. forth OF; meorporated by reference in thxs Sectlon. Setthng Performng Defendams shall

) submnsuchproposed revised ot almauve formanoe guararies

' Fmanclal May .'_' g ement Oﬂieer maccordance wnth Sectxon )l{V'. (Notxces and
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_ Submlssmns) EPA will nonfy Settlmg Performmg Defendants i’ wntmg of its: declslon to
B - accept or reject arewsed oralternatrve performance guarantee submltted pursuantto thxs

"Paragraph. Within 10 days after recelvmg a wntten decrsmn approvmg the proposed

: revxsedoraltemahve ,ormanee guarantee Setthng P.' form

Defendants shall-execute- '
- ;“.I_fand/or otherwlse ﬁnallze alI mstruments or other documents reqmred in: order to make the
., ;doguments S“hmdwEPAaspmofﬂm proposalandwch perforriance guar tee(s) |

'shall thereupon be-fiilly effective. Settling Performing Defendants shiall submit copiesof

- -allexecuted and/or otherwise finalized instrumenits or other docurhents required in order o

. make the selected performance guarantoe(s) legally binding to the EPA Regional Financial

Vi ement- Ofﬁoer w1thm 30 days of receiving a wntten decnslon approvmg the proposed

.rev1sed or a.ltematlve performance

' or@ance guarantee in accordance with Section XXVIII (Notices

©

release caneel or dtscontmue any performanee guarantee prowded pmsuant to this Sectaon except

a1 '. feg. Settlmg Performmg Defendants shall not.. :

| asmo“dedmthls Paragraph. If Settling Performing Defendants repeive written notice fom EPA. -

in aeoordmoe'with* Paragraph 50.thmv-:the Work has beenfully and finally completed i accordance
w:nth the terms of tlus Consent Deeree, orif EPA otherwxse so notnﬁes Setﬂmg' Performmg
:Defendants in wrmng, Settling Perfonmng Defendants may thereaﬂer release, cancel, or.

. drsconunue the performanee guarantee(s) provrded pursuant to this Sechon. In the event of a

d15pute, Settlin Performmg Defendants may release, caneel, or dlscontmue the perfonnance _

47



Case 1:11-0v-00163-JRH-WLB Document 7 Filed 02/09/12 Page 51 of 118

guarantee(s) required hereunder only in accordance with'a final administrative or judicial decision’
resolving such di$puteipur$ua’nt to Section XX (‘D'"ispute" Keselutioh)

\

49, Completlon of the. Remednal iActlon
(@) :thngsvo.-day‘;sra;f.te_r;,semlng'.'Pé#fomﬁhg--;Def'exidari'it"_s cox_i'c_lude-tha_ttbpth.
thesoﬂ and‘;;'gribyir'_idwatér-@mponentsbf the Remedial-Action has b.e.enfft_lllx-_perfdnnedf.and'-ﬂle;-
Performance Stahdafd"s have been Ia"chie_ve'd, Settl'ing=fPerf6rmmgf-Defeﬁdanté.téhall schedule and
conduct a pre-ceruﬁcatlon mspectlon to beattended by- Setthng Performmg Defendants; EPA and: |
‘the.State. If;: aﬁer the pre-cemﬁcatlon mspectlon Settlmg Performmg Defendants stiil belleve that:
| ‘the -Remedlatl ‘Action has been -fully,_, ,performed':-an'd- t-he ..Perfor_mance%Standa:ds-have been -ac__:h;_e__yed;-,
they shallsubmit a written report requesting certification t&:EPA for approval, with a copy to the.
State, ptxrsuant.-to_e..Sectiort,.XI : (EPA:’Appfévai Iof ‘Plans :an"d@ﬁer Submissio‘ns) within 30.days of .-
the inspection. In the -report, aregistered. professmnal engmeer ;and Settling Performmg L ‘
Defendants PrO_]eCt Coordmator shall state that the Remedlal ‘Action-has been completed.in full
-satlsfacnon of thearequuements of th:s-Consent.Decree. ‘The. wntten'-repon- shall-mclude as-‘bmlt
-st;_ntex_nent,» _s_1gned by: a,.re_sponslble:;corporat_e_ .ofﬁcmll- of a_Settlmgr-P_erfonnmg_r.-Defendant.or Settling -
Performing -Defendants-"-: Project.Coordinator: |
I certify under pénalty-of law that t}us document and all attachments were prepared under-.
my: d1rect10n or’ supemsxon in accordance thh a system de51gned to-assure’ that qualified
E personne_:l-.prop@r-,l.yrg_.athcr:and-'eva.luja.te the snfor'mat;pn-subnuttcd- Based onmy --mq_u.lr_y--Of
‘the person or pets(;ﬁs_'WHe.mattage the s_.)l‘lstem,(_fjt)_r;-t.hose-'per_sons direetly fesponsible for

. gathering the information, the-information 'st_xbrhit_ted’is; to the best-of my. howledgel_'apd
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submrttmg false mfonnanon, mcludmg the possiblhty of: ﬁne and imprisonment for

. belief; true, accurate : -..and'-complete.'-.lam;aware' re that there ares.l

knowmg violations. _ |
If, after completion of the pre-certification inspection and receipt and review of the written report,

EPA, dfter reasonable opportunity foi review:and cortimint by the Stite, détermines that the.

nedial Action:or any portion thereof has not been compléted in accordainoe with this Corisent
;ﬁecree.,:oréthatithcfl?erformance.-Standat'dsshave-hot-he_en‘achieved,_ﬁPA:Wﬂl;noﬁfy Settling: . -

 Performiitig Defendants in writing of thie activities that must beundént '_‘ cei bySetﬁmgPerfomnng |

.. .;Defendants pursnant to. thls Consent 210, complete the Remedtal Acuon and achleve the:
lPerfonnance Standards, provxded, however, that EPA may’ only reqnmSetthng Performmg
'Defendants to perform ‘Such actwmes pm’suant to thrs Paragraph to the extent tbat such actwmes
: '-'areconszstent -with:the ¢ scope of the remedy: setforﬁlmtthOD” asthatterm is- deﬁned in -

Paragraph -1'-_3_(a). EPwall set forth in the no_tlce-,.-a-rschedule. for performanceoﬁsnchactmtw !
. -Perfonnin'g-Deféndants to

: 'subm1t a: schedule to EPA for approval pm'suant to Secuon X1 (EPA Approval of Plans and Other -

| -Submlsmons) Setthng Performmg Defendants shall perfarm all actmttes dcecribed in the notice .
in: accordance withthe speclﬁcanom and schedxﬂes established: pursuant to this Paragraph, subject |
10 then' nght to mvoke the drspnte resoluuon procedures set: forth in Section XX (Drsputc

-Resoluuon).

S (b) IfEPAconcludes,bucdonthemmaloranyhsubsequentreport,_ '

_ _ECernﬁcahon of Oompletton of: the Remedral Actton and aﬂer a reasOnable opportumty for rev:ew S

-' and cominerit by the State, that the Remedial Actwn has been performed i, accordance w1th tlus

Consent. Decree and that the Performance Standards have hcen achieved, EPA w111 S0 cemfy in.
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,wﬁdng to Settling Performing Defendants This certification shall constitute the Certiﬁmtion of
Completlen of'the Remedial Actlon for purposes of this Consent: Decree, mcludmg, but.not lxmrted" :
N 'to Sectlon XXII (Covenants by Plamtlﬂ's) Cerl:lﬁcauon of Completlon of the Remedla.l Actlon
shall not: aﬁ’ect Settlmg Performmg Defendants’ remaining obhganons under this Consent Decree
50, Completion of the Work. |
- (a ) Wlthm 90 days after Settlmg Performmg Defendants. conclude that all
ph'mes.-ofthe ‘Work, othea'. than: any mmmg actnnttes required 1mder Section VII (Remedy. :
Review), have been fully performed, Settling Performing Defendants shall schedule and conduct a-
pre-certification inspection to be attended. by Settling Performmg -Defendants-, EPA, and the State.
If, after the pne-cemﬁcenon inspection, Settling Performing Defendants sﬁ]l beheve that the Work
.vhas been-fully performed, Settlmg Performing Defendants shall submit a wntten report by a
- registered pmfemonal engineer stating that the Work has been completed in full sausfaeuon ofthe'
requirements of this Consent Decree. The report shall contain the statement set forth m Paragraph
-49(a), signed by a responsible. corporate official-of a Settling Performing Defendant or Settling .,
Performing. Defendants’ Proyect Coordmator If,-after review-of the written: report, EPA,, after
-reasonable opportlmlty for review and cominent by the State, detexmmes that any. pomon of the
Work has not been-completed in- aecordanee with thrs Consent Decree,; EPA-will notify: Settling
Performing Defendants in writing of the actlvmes that must be undertaken by. Sett.lmg Pexformmg
| | Defendams pursuant to this Consent Decree to complete the Work, provrded, however, that BPA
may’ on]yreqmre Settling Performmg Defendants to- perform such- actwmes pursuant to thls
Paragtaphtoﬂreextentthatsuchactwmesarecons:stentwnhthe scopeoftheremedy setforthm. |
~ the ROD,” as that term is defined in Paragraph 13(a). EPA will set forth in the notice a seMﬂe :

for performance of such activities consistent with the:Consent Decree and the SOW or require - ...
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Settling Performing Defendznts to'submiit a schedule fo EPA for approval pursuant to-Section XI
(EPA Approval of Plans and Other Submissions).. Settling Performing Defendants shall perform.
all activities desctibed in.the riotice in accordance with the spécifications and schedules established

therein, subject:to thieir right o invoke the-dispute resolution:procedures set forth'in Section XX

 Cenification'of Completion of the Work by Setling Petforming Defendants and after aressonable

'ty "_fty formew and’ comment by the State,: ﬂm the ‘Work his been. performed macco_‘j._j_ b

- with: this ConsentDem'ee,EPAwﬂl 50, notlfy Settlmg Pm'formmg Defendantsmwmmg.
| XV EMERGENCY RES_P..N_SE

‘51 | If'any-action or occurrence during the. performance of the Work: whlch causes:or -
‘=threatensareleaseofWasteMatenalﬁomthe Srtethatconsntutwanemergency snmauonormay
| 'Defendanls-s;han-'subjeétfib'il?ara'gﬁph: 52, -‘imméaiatély'-take'all appropnate actlontoprevent, A
- -abate, or miniinize snch release or threat of mlease, and shall lmmedlately notify- EPA’s Project .:

inator; or; if the PrOJect Com'dmator is unava:lable, EPA’s Altemate Project COOfdlmf If

nelther of these: pelsons is: available, Settling Performmg Defendants shalll notlfy the' EP

| Emergency Rmponse Unit, Région 4. Settlmg Pexformmg:DefendiintS':shaﬂ take 'suchcacuonsz-in. B
| consultation with EPA’s Project Coordmator or other:available authorized. EPA officerandin -

accordatice with all applicable provisions.of the Health and Safety Plans, the Contingency Plans; -
andany other applicabié ‘plais of-'dédnnent‘sldef'eldp'ed pursuant to-the SOW.: In ;iue:eveﬁrthat w
Setthng Performmg Defendants fail to tike' appropnate response ‘action as: requued by thxs Secnon,.

| andEPA, or, as appropnate -the: St:m° takes:such action: mstead, Settling: Perfonmng Defendants :
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OStS Wlthm30daysofthe
id: shaupaytoﬂaesmessm 011,71, maccoxdance

- N |

it 1 A. Settlmg Performmg Defendanm sha.l] pay to~EPA al]
, Cests not mconsrshent

'_ : On a penowc bmis, EPA will se.nd :":__'f ling: Pexformmg Defendants a: blll yiinént

T i
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‘that includes 'a-‘Superfund' Cost Recovery Package Imaging and On-Line System (“SCORPIOS”)
'R.eport and aUS. Depamnent of Jusuce (‘ casex cost: summaxy Settlmg Performmg

idaits hall ake all payments within 30-days of Settling Performmg Deferdanis’ ‘°°°‘P" of

each bill: reqmrmg payment, except as.otherwise prowded ‘in. Pamgraph 59 in‘accordance with -
-'Paragraphs 58(b) and 58(c) (Payment Instmctlons) The total amoum to'be paid by Satlmg ”
Perforininig Defendaits pursiuant to Paragraph'S4(a) skiall-be deposited by EPA ifi the AER Special

all State Futm-e Response Costs:not: meonsxstent w1th the: NCPm accordzmeevmh instructions .

Settling Performmg Defendants shallpaytothe State

provided by the State.

(@  Paymentto EPA Assoon‘asreasonably practicable after theEﬁ'ecuve
Daté, the United States Postal Service, the Army Aif Force Exchange'Service, and the United

States; on behalf of Settlifig J encies other than the United States Postal - .

-Ser\nceandthe ArmyAlrForeeExchange Servwe,sha.llpaytoBPAﬂ:eamomlts specnﬁedm '

dix D2y and theAmy An Force Exchange Semceshall pay to EPA $783.66, $109.14 °f

' whicki s attributable to Past Résponse Costs, and $674.52 of whichiis attributable to Future.
Response.Costs. Of the total amount to be:paid ¢ on behalfofSetﬂnge Minimis Federal: Agencies

pursuant 10 ﬂns Parn graph, ﬂxe amounts attnbmable 1o Past Response Costs shall be dep051ted by

-EPA in the EPA Hamdous Substance Superftmd and the amounts. att:ibutable to Future Response

. Costsshallbedeposntedby EPAmtheAERSpeclalecount.

.after the Effective Date; the:United States fPost'al_.'S_grviqe;]%the Army Air Force Exchange Service,
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 and the United States, on behalf'of Settling De mermsFedemlAgenclotherthantheUnned PR
. ‘States Postal Servios and the Army Air Force Exchange Sérvice, shall pay to'Settling Performing

Defendénts the amounts specified mAppendnxD-ZandtheAnny Air Force Exchange Seivice. ™

ing Defendznts $24.27, for State Past Respons Coss in aceordance

, fPeﬂ'oi-mlng Fedeml Agencxes, shall pay’ $52,904 86 to the Settlmg Performmg Defendams as;soofi:
asreasonably practicable as the Uited States’ shareof (iyPast Response Costs; and(n) |
recovemble oostsunderSectlon lO70fCERCLA, 42 U.S.C. § 9607, mcumedbythe Settlmg
.Pmngefendmpnq;m.theEﬂ‘_ecuyeDate, . o SRR I
@ B Federal |

_ » Costs: Sub;ect:to ﬂ1e dispute resolution pm\ns:ons set-forthin:
o Paragraph 55(e) below, the United. States, on'behalf of the: Settlmg Non—Performmg Federal
'Non'-Perfo:mmg 'Federal :

' Agem:les,--.wﬂl pay to the Settling Perfonmng Défendants the Settling

- _.Agenclee allocated share; calculated to.be: 2.5487 %, of costs. mcuned by the' Setﬂmg Performmg

] ﬁDefendauts forthe Work,Futm-epronse Costs, andState Future Responsé: Costs aswellas

:State Past J esioiise
may submit claims for telmbursemem (“Invoxce”) to the. Sectlon Clnef of the Envn'onmental
| -‘Def_ens.e-Sec_uon of theEnwronmmtandNatural ‘Resources Dmsxo_n. of the 'Umt__e.d S‘tate_s:

tment of Justice no- more: freqnenﬂy than- every s:x months The Settlmg Performmg
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o jproeeeds recewed by: the Settlmg Perfonmng Defendants from the AER Dnsbursement Spec:al
' Aecomn, suﬁclent dociumentation. to allow venﬁcanon of the: atcuracy. of: ﬁle costs claxmed, proof A

-of payment of all of the Futiire Costs: mcluded in the In

ce, -andastatement-thatsuchcostswel,g_:-.. ._

-pmperly mcmred and cm:snstent w1th Sectlon 107(a)(4)(B) of' CERCLA, 42 U S:C: §

9607(3,)(4)(8), the Slte Récord of Demsmn, and thls Caiiger tDecree I_n‘...the_-'eyent._tha,t_,:qnyé{;::f'__f'f"f,f,. g

* Pectoring Defendani ceases o payisslocste share o the bess fts fling for bankruptcy

-protecnon, thie; Setthng Perfomnng Defendants shall nonfy the. Umted States and shall, onan.

i mtenm basns and thhout prejudlce to any: enforcement and/or collecuon actions; aIlocate smd

Performmg Defendant 'S allocated share among all other Settling Petformmg

dants: and the Settlmg Non-Performmg Federal Agencles in’ accordanee with: the: welghted

valumanc--fanmﬂa.- The Settli Non—Per—formmg‘Federal o

_Agencmagteethatanyﬂmdsrecovered&om abankmptSetthngPelfomngDefendantmIlbe

' Perfomnng Defendants and the Sétthing

L d:sm'buted mong all.other: Setﬂmg Perfonmng Defendants and. the Settlmg Non-Performmg

T States, on. behalfof ﬂae Settlmg Non-Performmg F ederal Agencles, shall then have- sxxty (60) days '

it m\new-the Invorce»and make paymem-m whole or-m part: Withm Kty (60) days of rece:pt of -

o -"-".the Invowe and aeoompanymg docmnentatton, the' Umted States may in: good fa.tth object, in.

- wmmg, and. sald objechon shall be sent- to the Setiling Perfonmng Defendams pursuantto

o~

) _}Paragraph 131, Aty such objection: shall 1denufy the cotested costs and the basis for objectlon.

. :In the: event ofan objecnon, the Umted States shall, within. s,'_"j‘-"

ty a.(60_)_? daysoftansrmttmg the

| objemon,relmbmsetheSeﬁlmgP@rfOImngefendantsfortheSeﬁlmgNon-PeffoﬂnmsFedml |

.55
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. Agencies” share dfs-_any Liinconteste:d'-.Iﬁvoice:on-ﬁnconwst.:edicosts“ﬂmf a;e.-;'idenﬁﬁéd-fon..an Invoice.
United: 1States agree to parﬂclpate in: good fmth, mformal negotlatlons to- resolve the. dlspute The
“period-for -mformalnqggt:anons shall last:sixty. (__60)-days-ﬁ'om the date the Unned-=Smcs transmxts

endants and the: Umted States If informal. negonanons are: unsucmsful

Seitling 'Perfomnng Defendarts and the United States reserve their righits to submltthe dis) j teto

indi ng fhiediation:or o the Court.to r&solvethematter The reasonablecostsand expenses of -

. ._ medmtlonshall be.;abome e,qu_ally by thie; parties involved:in the dispute, mdeachparty shall bear.its
own sitorpeys” focs, expertfees; and other costs ofits participation in such ediation: Paragraph

59-and Section XX (Dis "'litB'Rm'@"lilﬁon)'Of-thi's'Cmseﬁt"Decree;do:not'"applyto disputes raised -

pm'suantto this Paragraph. ‘Any such dlspute shall not excuse. performance by the'Settling

nts and- Settlmg Non-Performmg Federal Agericies of their obligations- mder
{

. thls Consent Decree:

RS (6 Interest. In the event that any payment. requn-ed by Paragraphs 55(a),
55(b), 0 55(c) is fiot made within 120 days-o_f the Effective Date, interest-on the:unpaid balance
. shall be.paid at the fate éstablishied pursuant to Section107(a) of CERCLA, 42:U.S:C. § 9607(a), |
commencmgontheul‘day aﬁertheEﬁ'ecuveDateandaccrmngthroughthedateofthe :
_ Pa}'mmt-IftheUmtedStBI&dmnotobjeﬂtoanInvoweor oertmncostsldmnﬁedmanlnvozce

h 55(¢)-abové; then payrieditis

‘within ‘sixty (60)-days.of receipt of said Inv01ce pursuant to rai
due'to Setthng Petforming Defendants within one: hundred twenty. (120) days after receipt.of the -
Invoice.. 'If such payment of an -uncont&sted.lnvmce:‘or unconitested costs is sot made in full w

one undred twenty (120) days after receipt of the Invoice, then interest.orthe unpaid balince for
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uncontested costs shall acerue-commencing on the 121% day:at the raie éstabliskied pursuant 10 -

Section 107(s) o CERCLA, 42 US:C. § 9607(s). Inthe event the United States objectstoan. .-

Tnvoice or oéttain costs identified in'an Invoice pursuai to Paragraph 55(e) above, if the dispute s

ofﬂlelnvm"e’thmimereston the unpaid balmforcom&sted costs shall acerve Bommencitgét:
QUSC.§9607(a). >

the 121% day st the rate established pursuant to Sectior:107(4) 6f CERCEA;
I the Uriited States prevals as to-any disputed. costs, the United.States will not pay the contested -

‘e

- 56. Th"-Pamesmthstonsem Decmerecogmzeandackno sledge that the: ment
obligations f the Seling Fedeeal Agencies underthis Conseat Decroecan oly be paid from .
apmpnmdﬁm"slegaﬂyavmlﬂblefor such purposé. NOthmgmthlSC;nsentDeqee shalibe:
interpreted orconstmedasacommmnent orrequmcmthmmysemmgr; ederal Ageticy Obhgate

ot pay funds in contravention of the- Anti-Deficiency Act; 31 U.SIC.-§:1341, or any-other. . -

pplicable provision of law:

Minimis Defendants, with the exception of W.R. Grace'& Co., shall pay to EPA-one combined.

dan aSSP°01ﬁedln \ _I endix C; and (ﬁ)theStateOfGeQrgla,onbehalfofSeuhng

' De:Minimis State Agencies, shall pay the amount specified in Appendix E. Payment shall be made.

rdatice with Par
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De. Mmimzs State Agencles pursuant to this Paragraph, the amounts.

., Defenitants and Settling
mbutabletoPastReseonseCosts shallbedeposﬁedmtheEPA Hamdous Substanee Superfund
andtheamoumsatmbumbletothn'eResponseCostsshallbedeposxtedbyEPAmtheAER

SpeclalAccomt- B e R L IR N

i8¢ Costs.. Within 60 days of theEffective: .

Date; (1)SeﬁlngeMzmmDefendants,mththeexcepuonofW.R.GTaoe&Co shallpaytothe

S 'SetﬂmgPerfOtmngefendantsonecombmedpaymentmtheamoxmteqlmltothetotalammmts

duetorthe State by each signs ory

'edmAppendxxC -and

.Setﬂmg De Minimrs Defendant, as—' specif

| :-(u)the State of Georgia, onnbehalfofSettlmg De Minimis StateAgenc:es, shail pay fo the State thie

_:-amount speclﬁedm Append:foor State Past Response Costsm:,."_"j rdanc w:thmstmctlons =
) fpmwdedbytheSetﬂmgPerfonnngefendm '_' e T
?f;.: (c). “_' :

_ afﬁhat&s (¢ ”)hasﬁledapetmon fOl’ L e el i ‘ -

Code 0nJanuary3l 2011 theBanln‘uptcyComtenteredanorderconﬁmngGmce schapterll

f#ie, -

¢t-coirt for.

‘ planofxeorgamzanon. Theconﬁnnauonorderlsclmently before:aU.S: distr

j ttoﬂnsP aragraph 57, EPA and'the Stateshallhaveanallowedpre-l)eﬁtxon
non-pnontyclannagmnst Grace’s chapter 11 estate’in the amount set forth in Appendix C. Within _
30.days of theeffective:date of Grace’s chaptet 11 plan, Gréice shall pay to EPA one:payrient in the

cified lnAppendlx C.. Of the total amoﬁﬂt--t'o--be:pai'd}:by-Grace' |

 total amount due to EPA as st

t 4o this Pa.ragraph, the amount am-ibutable to Past.Response Costs shall be: deposrted in the |

and the amount attributable 10 Future R¢

EPA Hezardous Substance Superfund

sosited ;l_'v'y--EPA-_i_i;, theAERSpeaalAccomt. In addition; within 30 days of the effective date
* of Girace's chapter 11 plan, Grace shall pay to Settling Performing Deferidants éne paymient in the
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total amomtduetotheStateasspecxﬁedmAppendm cforSum : _

sraph' 58(3) Shan be

_ made athttps.//wwwpay govtothe DOJaceount, maccordaneewuhmstmcuons pmwdedto

ngahon Umt (F U") of the Um'wd States Atto" .¥.', o

Tgia; Angusta. Dlvmon, afterthe Effectwe Dabe The

- ‘paymint insfructions prouded by the: Fmanclal ngatlon Umt shall inichide a Consohdated Debt

- "}made mn aeoordanee wnh this Consent Decree The FLU shall prov1de the payment msuucuons to_' -

- the. teprwentatlm xdenhﬁed in Secnon)lCVIl ofth:s ConsentDecree on behalfofSettbng

fedants may change the: mdmdual to necmve

. their beha]fby prov1dmg wnttennouee ofsuch: change in aeeordanee w1th SecnonXXVIII

'.(NoncesandSuhImsmons) S e e

59

allpaymentsreqmredtobe L



' Case 1:11-cv-00163-JRHAWLB Document7 Filed 02/09/12 Page 63 of 118

Federal Reserve Bank of New York
-~ ABA =021030004.
.. .Accotnt= 68010727
SWIPTaddrccs - FRNYUS33. .
o 33L1bertyStreet

- Field Tag 4200 of the Fedwire message should read “D 68010727 Environtheritil.
‘Protection Ageney” .
L© I dions for All

o All payments made under Poragraph S8 or
58(b)shall reference the. CDCS Nusber, 'EPA?Site/.Spﬁl ID-Numbqs A4GGandDOJCase Nurhber
90-11-3-10081. Atthetxmeofanypayment required to'be: made maccordanoe w1th Paragraphs;

 “58(a) or 58(b), Seftling Defendants shall send notice that payment has been made to the United
 States, and to EPA, in accordance with Section XXVIII (Noties and Subtissions), and to'the EPA
| ) -Cmcmnan Finance Office by émail. at ‘acctsreceivable.cinwd@epa.gov, or. by mail at 26 Martin

Luther King | Dnve Cmcmnatl, Ohio 45268. Such notwe shall also’ refemnce the. CDCS Number

. Site/Spill ID Number;and DOJ Case Number, -

| @ I

AcootmtestabhshedpmsmnttolhlsSecuonmay be used:to- oonductorﬁnancerwponseactlonsat .

- Speci : AnyﬁmdsdepomtedbyEPAmtheAERSpecml e

'or it cofinection. wnh the Slte, or may be transferred by EPA to-the EPA: Hazardous Substance

59, Settling Performmg Deféndants; may contest. any Future Respx i, e Cos

under Paragraph 541ftheydetenmnethatEPAortheStatehasmadeamathemat1¢alerroror

included a.costitem that:is not w’it'hin‘-ﬂ_';cfdéﬁnition of Future Respornise Costs, orif they believe .. |
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- :Slmultaneously, Séttling: Performmg Defendants: shall establish an initérest-bearin;
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EPA incirréd excess costs as & direc 't'mul' Itof an EPA acﬁon-"that--was-finéonﬁmmt-wiﬂ:-a-speciﬁc

provision or. prowmons of'the: N. Such objecnon shall be. made in wrmng thhm 30. days of -

*recelpt of the bill: a.nd must. be.sent to the- Umted Statzs (if the Umted States” accomtmg is bemg

) or the: State (1f the State’s: accountmg is bemg dlsputed) pm'suant to.Section: XXVIII

(Notices-and. Suhmlsmons) Any such objecnon ghall speclﬁcally Ldennfy the contested: Funn'e

' Rmponse Costs and thie baisis for objection.. In- the event of an’ obJecnon, Setthng Performing:

Defendants:shall pay all iméontested Futute Resporisé Costs 16 the United States or the State

* within 30 days of Setting Performing Defendants” receipt o the bill requiring payment.

i escrow accout

mtheStateofGeorgaandremttothatescrowacommt _

funds equivalent fo the amount of the contested Future Response Costs: Settling. Per-fomung__:,

. Defendants shall séad 1o thé Urited States; a5 provided-in Section XXVIIT (Notioes and.

Future Responise Costs, and a'copy of the corréspondenice that establishes aind funds the escrow

accoimt, incliding, but niotdirnited to, information containin the identity of the bank and bank

acoountllmdfa:whichaths-cscmw-#coount&isutabﬁsh@d aswell asa bank_-.’s_t_atement.:-éhowingthe :

initial balance ‘of the éscrow account. Sxmultaneously with: estabhshment of the eserow aocount,

Dd‘endants shall initiate; the DlSpute Resolution pre ot .. ures;in; S°°“°n XX:

(Dlspute Resohtt:on) Ifthe United States or the. State prevmls in the’ d.lspme Sett.hng Performmg

Defendatits shallpaythesums 1 due (with accrued iiterest) to the Uniteil States or the State, if State:

-costs are dlsputed ‘within five: (5) days'of’ the resolutton of the dispute. If- Setthng Performmg

. Defendants prevml conoermng any aspect-of the: contested costs, Settling, Perfonmng Defendants:
shall pay:that portion 'Of..-the «costs (plus-associated-accrued mtemt)-;for_;-whlch Fhﬁy'dld.-not prevm1
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*folbe Uital Sttes o e St f Smems"mdlsl’md’ within five days of the resolution of the
dispat, Soling Pforming Defendantsshll b disurse sy blanoe ofth esrew acoumt. All
 paymentsto th Usited States under this Paagraph shall-be made in accordarce with Paragraphs -
58(b).and 58(c) (Paymeit Instr-';.cﬁons»-rhe.dispate;wnuﬁon-;.pmm_.. ures set forthinthis ..

Parsgaphia wnJmexththepmcedmwtfonhmmmm@mpmmmn)mu

| 'the:'éwélﬁSiVé.-méChéﬁiﬁns?for'--réSolVinfg' disputes régarding Settling:
.obhgatlon to reimburse: thie:United States and the State for théir Fiture Response: Costs

st Seu:lmg Pe::formmg Def fanis; Settling De Mininis. Defeadsnts withthe.

-exceptaon of W-R- Gmce & CO and Settling: De Mimmzs State Agencies shall:make payments to

"wnh SecuonXVIofthisConsentDem'ee Intheeventthatany

.EPAandthaStatam accordan

,payment for. Past RESpOnSE; Costs or- for Future X nse Costs: reqmred under this:Section'is. not

L made by thedaterequned, the groupofSetﬂngefendamsthansdehnquentm ‘making payment:

shall pay Interest on'thé unpaid balatice. The Iterest to'be paid on Past Respons
oh shall begin to accrue on the Effective Date.. The Interest

Past Response:Costs tnider this Pardgr
on Future-Response Costs shall begin to ‘accrue on the date of the bill:- The Iriterest shall accrie:. -

through the date of Settling Deféndants” payment. Payinerits of Interest made under this Ps
shall be.in addition to'such othezyremedi'&s..(:wr;sanétibns-:available to Plaintiffs by virtue:of Setiling
 Defendants’ faifure to iake timely payients-tnder this Section including; but not limited'to,

payment of stipulated peiialties pursuant to Paragraph 83.

XVL DISBURSEMENT OF SPECIAL ACCOUNT FUNDS

s WithmGOdaysaﬁertheEﬁ'ectweDate EPAshallwtabhsh

the: AER D:sbursment Special Account and shall transfer ﬁ'om the AER Special Aceount 10 the
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AER Disbursement. S"pecia'l' Aocomt thoSe"proceeds“EPA receives fromtheSetthng DeMinimis. -
- Patties; less all payments that. areattributable to Past Response Costs.and less: $264 436: 92
Subjectto thetemsand condnﬁonssetforthmth:s Sectxon, EPA agrees to makethefunds mthe
AER Disbursenient Special Account; mclud1ngInterestEamedonﬂ1efundsmtheAER

! Dlsbmsement Specm] Aceount, available for dlsbmsement to: Settlmg Pe:fonnmg Defendants as:

pamalrenn forpetfonnanceofthe WorklmdﬂthlsconsentDectee EPAshalld:sbmse '

funds from the AER Disburse menit Special Accoutit to'Settling Performing Defendartsiin. . =+

accordance with the procediires and milestones for phased disbursemént sef forth in'this Sectionl.

 defined by Paragraph:63(b), of if EPAhas requested additional information under Paragraph 63(b)

. orarevised Cost Summary and CatlﬁcanonunderParagraph 63(c), within 60 days of recei'p't-:'oﬁ

 the additional information or. rewsed Cost Summary’; and Cemﬁcation, and subject to the |
B .condxtlons set forth in:this Section, EPA sballdmburse the funds from: the AER Dlsbtnsemem
_S_pecml.Acoo_unt-ax:the--compleuMzof-the!follovnngrmﬂesmnw,'_and m:the;amoums:s‘et.fqnh-:below.. '
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- 2. Complenonofoneromdofm- - Setthng Performmg Defendants may. receive: any
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T S

, 1. Coinpletion of the remediation e Defe?ndants may recelve 50 |

,'dfbonwininated'~soils;-; exit of the proceeds:from the AER

sburscsent Special Acsout upon ackicving
| this milestone. However,if Settling Performing
- lnmmedcostsmexmsof "$6.;28"6',-99'6_:pursuani§to_ |
- Pmph@seﬁhngl’ﬂformms Defendants - |

| mayreeewemo

L AER. Dtsbursement Speclal Aeoount.

: sjtu:;enhaneed'.reducﬁve--f - “ - .; .remmmng po:ton of the. prooeeds from theAER

| dechlorination injections under the | Disbursemetit Specia Accomtuponachlewng

| groundwater remedial action.

_ EPA shall disburse the funds from the AER Disbursement Special Account to: Settling Performing

. Defendantsthmugh thie Settlirig P P

~ XXVIIL(Notices and Submissions).

| (a) ~Within 60 days of issuance of EPA’s. wnmm conﬁrmauon that a mﬂestone ‘

of the Work, as deﬁned in. Paragraph 62, has’been sausfactorily completed, Settlmg Perfonmng
. '-Defendams shall submn to EPA a.Cost Summary and Cemﬁcanon, ds deﬁn'ed in. Paragraph 63(b),

" ;eovenng the Work performed pmsuant to.this Consent Decree up to the date of complenon of that

mxlestone Setﬂmg Perfonmng Defendants shall not mclude in any subm:ssmn \COSts. mcluded ina
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previous: Cost..Sunlmaxy and Certlﬁcanonfollowmg oonlplétion-.of an eaﬂiéfniil&stone’ of the .
' Work if those costs have. been prevxously sought or reimbursed pmsnant to Paragraph 62.

(b) Each Cost Summary and Certification: shall mclude @ complete and accurate:

wntten cost. summary and oernﬁcatxon of the nmssary costs incurred. and pard by Settlin 3
Performmg Defendants for the Work oovered by the partxcular submrssron, excludmg costs not
y and Certxﬁeatlon shall contam'

;-ehglble for. dxsbursement under P ;'_j agra h 64. Bach Cost Sumimar

-'_th.e following statement sxgnedby the Chief F mancrp.l Officer.ofa Setﬂmg Petformmg Defendant -

1] Cemﬁed Pubhc Accountant:

. Tothe best=of:my.knoWledge,.aﬁet:ﬂaorough investigation and review of Settling
_'Performmg Defendants documenIanon of costs. mcxn'red and paid: for. Work performed pursuant to _

,thm Consent Decree [ins t; as’ appropnate “up to the date of: oomplenon of mxlestone 1, .

L between the dte of’ completron of. mllestone 1.and the. date of: complctlon of miléstone 2,”] I
cern.fy that the -mformanon;contamed in ot accompanymgthxs submmssxon-.rs,,n'ue,_.aecurate,_,and o

‘cotnplete., | am aware that there are significant penalties for knowing

y subinitting false
‘informsation, including the possibility of fine and imprisoiment. - - '
The Chief Financial Officer of a Settling Performirig Défendant:or mdependem--Catiﬁed-Pubné
Accountant s'nall alsopmvrdeEPA alist of thedocumentsthat ke or:she reviewed in support of the |
Cost Sumrhary -and Certl:ﬁeauon. Upon request by: EPA, Settllng Performmg Defendanm shall
§ _submlt to EPA any additional mformanon thiat EPA deems necessary for its revxew and approval of
:aCost SummaxyandCemﬁcanon. | | o
©) IfEPA ﬁnds that a Cost: Summary and Cemﬁcauon mclndes a mathematlcal

error, costs excluded under Paragraph 64, costs that are ifiadequately

submitted in-a prior CostSummary and Certification, it will notify Settling Petforming Defendants
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and provide theai an opportunity to cure the deficiency by submitting a revised Cost Sumimary and.
| Cemfwatlon. IfSettlmg Performing Defendantsfaﬂtocmethe _deﬁciencjr within 30-days after

Performmg Defendants costs’ elxglble for dxsbm'sement for that submission and, dlsburse me

corrected amount to Settling Performing: Defendants in accordance with the: procedures -
- Paragraph 64 ‘of this Sectmn-SetthngPerfomungDefendamsmaydlsrmteEPAs recalculauon _.
* unider this Paragraph pursuant to Section XXX (Dispute Resolution). Inno event shall Settling. .

Performing Defendants be, disbursed funds from the AER: Disbursemerit Special Account in excess

nmary-and Certification accepted or modified by -

isbursets ent._ The followmg costs are excluded from, and’

‘shall not be sought by Settlmg Petformmg Defendants for, dlsbm'sement fromthe AER.

'stbmsementSpecxalAcco\mt. (a)rosponsecostspmdpmsumttoSecﬁonXVI_:__ '
DOTISE Costs), (b)anyotherpaymentsmadeby SettlmgPetfonmngDefendantstotbeUmted

‘_StatespmsuanttothJsConsentDecree, mcludmg, butnot lnmtedto anymterestorsnpulated

0. Sectlon XB(I (St:pulated Penaltles), ©)- attomeys fees and: 0 ; except ..

. penaltlespmd

g access or mstmmonal .

SHEYS” afwsand-costs.xnece.s.s.anly-mlated_tqo;.'

forreasonablea
controls as required by Section lX(Access and Instititional Controls); (d) costs of any response

| activities Settling Performiing Defendmrsperfomtha:mmtmqunedmdermapprovedby EPA

nt:to, tlns Consent’ Decree (&) costs. related 10 Sett.lmg Performmg Defendants’ hnganon,
sfitial contnbunon cla1ms -0 1dent1ﬁcanon of defendants (f) |

.. semement, development of pot
 internal costs of Settling Perforniing Defendants, including but not limited to, slris, revel, o i

kmd services, except for those- costs: that represent: the workof employees of Settling: Performmg
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Defendantsdlrectlyperfonnmg the Work;. (2) -any.--'costs incurred bySettlmgPerfommg '

| L.Defendants ‘priof to the Eﬁ'ectwe Date or (h) any costs incurred: by ling Performing Defendants

L .
w- -

_ ;_pursuanttoSectlonXXK i

65, Terminatio it EPA’sobligationto -

| 'ldxsbmse ﬁmds ﬁ'omthe AER Dlsbursement Speclal Accountunderﬂns '‘Coniseiit Decreeshall
‘terminate-upon- EPA’s: determmauon that: Setthng Performmg s::(a) have: lmowmgly
isuhmltted ammenallyfalse ormlsleadmg Cost Summary and’ Cemﬁcanon, (b)- have submitted a” -
:matenally maccurate or: mcomplete Cost Sammary and Certification; and have failed to cofrect the.
matenallymawm'ateor incomplete Cost Summary-and Certification within 30 days afterbeing -

notified of, and given the opportani ity to-cure; the deficiency;or (c) failed to submi it a. Cost

ification as required by Paragraph 63 within 30days
EPA agrees) after being totified that EPA'intends to terminate it cbligation tomske - -
; dlsbm'sements pursuant to this Section’becanse of Settlmg Performmg Befmdants failure to

submit'the Cost: Snmmary and Certification as reqmred by Parsigr

ph 63. EPA’s -gbhg_anon_to,-
disbutse funds fronrthe AER Disbursement: Specml-.Acoount-shall::alsoeterminate-upon-BPA"s _

assumtiption of performance of any portion'of the Work pursust to Paragraph 99, when'such

assumption-.of performance of the Workiis not. challenged'by: SettlmgPerfonnngefendants or,if

challenged, is: uphcld under Sectlon XX:(Dispute: Resoluuon) Settlmg Performing: Pefendaiits .

] may digpute. EPA’s termination of speclal account dxsbmsements under-Section XX (Di .
.Resoluhon) |

nts. ‘Upor termination-of disbursements
from the AER Disbursement Special Account under Paragraph 65, if EPA has previously disbursed

funds from the AER Disbursement Special Account for.activifies specifically related to the reason

- 67



,-,rermbmserthe Hazsrdous:Substance Superfin

| .:any portlon thereof in the AER Special Account,
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.Iflmdsbased onthatsubmrssxon, EPAshall subn:utablllto Settlmg Performmg Defendants for

those amounts already disbursed: from the AER Dlsbursement Special Accoimit speclﬁcally related

-dlsbm'sement of the funds byEPAto the dateofrepayment ofthe. ﬁmdsby Settlmg Pe::formmg
=Defendants. 'Withiin 30 days -of: reeelpt of EPA’s blll Settlmg Performmg Defendants shall: -
’ forthetotalamomtbllled. Paymentshallbemde_

: _'m accordance with Paragraphs 58(b) and 58(c) Upon reeerpt of payment, EPA: may. deposxt all ar-

ent Specral Account; orthe ..

Hazardous Substanee Superﬁ.md. The- determmanon ofwheretodeposrt orhowto use the: ﬁmds .

shall: not -be: subject 10 challenge by Setﬂmg Performmg Defendants , pursuznt to the drspute
resoltmon- ‘provisions of | tlns Consent Decree-or--m any other: forumi. -Setthng- P-erformmg- -" SHE

Defendants ‘may. dJspute EPA’s determination as to recapture of funds: pursuant to Section: XK

it 'Resollmon)

I3 AﬂerﬁleRemedxalAcnonhasbeenperformed.?

maecordaneewrtbthrsConsentDecreeandﬂlePerformance Standardshavebeenachreved,andf-*:

after EPA eompletes all d:sbursement to Settlmg Performmg Defendants m accordance: thh ﬂns- z

' Sectlon, if e any funds remam in: the AER Drsbm'sement Spema.l 1Account, EPA may transfer suchr-' L

fundsito the AER. Special Accmmtortothe Hazardous Substauee Suj

challerige by Settling Defendants .pursuAntfm--thé-.disPutg--mdhnion-prow"' visions of this Consent. -




' Case 1:11-cv-00163-JRH-WLB Document7 Filed 02/09/12 Page 72 of 118

" (a).- - TheUn1tedSta:tesandtheStatedonotassumeanyhab1htybyen1e1mgmto

this Consént: Decree or by virtie of any’ dw' ___,_f,""__',on of Settling: Performmg Defendants as EPA’s

authorized repr

atatives under Section 104(¢) of CERCLA, _42'U;S;C; §9604(C)Sett1mg ¥
Pérformiing Defendants, except the South:Cérolina Department of Transportation, shall indemnify;
| mandholdharml%stheUmtedSm the:State, and their officials;

agents, employees, - ...
| :conﬁ!adtors;.:mibcont'actors,z;érfrepn’mmaﬁyesaforfor- from any andallclmmsorcauses of action. : -

-'msmg from, or.on account: of; neghgent OF: other wrongful acts'or omlss:ons of Setﬂmg

Performing Defendants; their. officers, directors, employmagqnts,comctors,sn

arid any persons acting on their behalf or under their control, in carrying out activities pursuant:to:..

this Corisent Decree; inoluding, but not lnited to, any claims arisifg from any designation of . »

Setiling Performing '-De'fendaﬂts-,a’s EPA"sfauthoﬁZed-.represema'ﬁV&s*undér Section-104(e).of. - :-
CERCLA. Further, Sett.hng Perfoxmmg Defmdants agree 10 pay lie Umted States:and the State all
of hnganon and

| casts they- mcurmcludmg, but not limited to, at tomneys’ fees and other expenses
settlemmteari'si'ng-:ﬁ'c)m,'-or-on:aeco.mt of, claims madeagamstthe United-rStdt&s-Or'thergState?basedF
on: neghgent or other wmngful #cts or omissions.of Settling Performing Defendams, their oﬁcexs,
-;dlrectors employew, -agents;. contractors, $ubcontractors, and any: pérsons-acting:on thelr behalf or
mdatheneontml, in carrying out activities pursuamtothstonsentDecree Neither the United
‘Statés nor the State shall be held out as a paty to anyoonuactenteredmtobyoronbehalfof
‘Settling Perforiming Defendants in-carrying outactwrtmpmsnantto this. ConsmtDea’ee -Neithér
SetthngPerformngefendantsnorany such conu'actorshallbe considered anagmtofth¢Umted

States or the State,
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‘ (b) B TheUmted States and theStateAshallgweSettlmgPetformng Defendams
“notice of any: clzum for-which the United States.or the: State: plam 10 seek mdemmflcatlon pursuant

toParagraph68 and shall consult with Performng

pnor to: scttlmg such clalm._,

169,18 'j Defendants covenant not to:sue and agree notto assert any clanns ‘OF caiises

of action against the United States and the State for damages of réimbursersent o for set-off of ey

paymentsmadeortobemadetotheUmtcdStatesartheState,anmgﬁmnoronaccmmtofany

- contract, agmemem,orarrangementbetweenany oneormoreofSetthng Perfonnngcfendants

cla:ms .on acéount of- oonstmmon delays In: addmon, Settlmg Performing’ Det‘endants, except the

_Sm_:th Carolma epar

_entof,r on’shan. . oy _‘

and theState with respectito: any and all clmms for damages:c eim '.'

entansmgﬁ'omoron

raccomtofanycomact,agteemem,orarrangementbetweenanyoneormore ofSettlmg

‘Performiiig, -Defendamx and-any person for 'pe::formance-.'of Weork on of "‘.

including, but not limited to, claims on account of oonstructmn delays

“70. - No later'than 15:days:before. conimencing any on-Site Work,’ Settlmg Perf

-of EPA’s Certification of -

Defendaits still séoire, aid shall maintain ynti the first acmiversar
ComplettonoftheRemedml AcuonpmsuanttoParagmph49(b)wofSecnon )ﬂV(CeﬂJﬁcanonof B

* Completion) conmierial generl abilty insutarice vith fimits f $2,000,000.00; for any ome
oecmee;a'nd-auﬁﬁobﬂe hab msmancewnhlnmts of $2,000000 -00 'combine'dirsihg'le‘“limi't-,
nammgthe UmtedStates andthe Swte as additional insureds: mthmpectto all. habxhtyansmgout ‘
'of the activities: performed by-or:on: behalfof Settling Performmg lefendants pusuant to this: -

' __.Consent Decree In addmon, for the duranon of. thxs Consent Dec:ee, Settlmg Performmg




- Consent Decree. ‘Priot to-commiencement. of thé: Work ariderthis Consen
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-applicable:laws and regulations regarding the provision-of worker’s compensation insurance for all
‘petsons performing the Work on behalf alf of Setiling Perforthing Defendants.in furthy erance:of this -:

'Setﬂmg

-Performmg Defendantsshall provxdeto EPA:and the State. cemﬁcates ofsm:hmsm'anceand acopy
of esich insuran é'e-pohcy - Settlin "ig-Peﬂ'onnm" ming Defendants' shallmubmnsuchcemﬁeates s and

| copies: of: pohclw each ym onthe: anmvetsary ofthe Effectivé Date If Seatling Petfo

| ‘suboonu'actormamlams msmanceeqmvalenttothmdm'bedabove,ormsnmnoecovenngthe
:samenskstaJese:amounLthmwﬁhmpeamthatwnHamworsubwnm Seﬂ;hng
Pa'fonnmg Defendarits:nged provide: onlythat portlon ofthemsmmced&smbed abovethatxsnot

' '_ mamtamed by theé. eontractor orsubconu'actor- -The-Sj' Perfomnng Deferidarits may., ¢ 1 afn

'anmversary oftheEffecnve Date, orat any: othertxme agreed to. bythe Parn&s, petition EPA in
wiiting to regjuest a teducuon-mith‘?--ﬂpphcable msuranceamount. T R i
XIX. FORCE MAJEURE-.:
2 T “Force ma;eure,” for. putposes*of this ConsentDem'ee is defined as any event

- ariSing’ ﬁ'om causes beyond the eontml of Settlmg Performmg Defendants, of any-entity: conlrolled

by SetﬂmgPerformmz sfendants; or of Settling Performing Defendants contractors, that:
of preveitts the performance of ainy obligation underthlsConsmtDecreedespneSetthng |
Pafomngefmdmmb&neﬁmmﬁﬂﬁnaheobhsauom The requireineit that Settling:
Performing Défendants exercise “best efforts to flfill the obligation” includes uing best efforis to
k annclpateany‘potenual'forcemajeureand best efforts toaddmsthceﬂ‘ectsofanypotenualfome |

‘majeure (1).asit is occiiing and (2) following the potential force majeure such that the delay and

_any adverse :eﬂ‘ec_t's of the delay are minimized to the;gxmm_ext:ntspossiﬁle.; “Forcemajeure” 3
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does not mclndeﬁnanmalmahﬂltytocom;,lete the Work ora failure to achlevethePaformanee
."-7-'-2.--. If any évent occurs or has occurred that may. delay the: performance of any
obhganon under tlns Consent Decree for whmh Settlmg Performmg Defendants mtend or’ may

 intend t to asserta claim of foroe ‘majeure; Settling Perfo g Defendants shall notify orally EPA’s.

Pro_lectCoordmatoror,bmhsorher EPA’sAltematePro_]ect Coordinator or; in the event

‘both of EPA’s designsted representatives ar unavailable; the-bi‘rec'tarfof'tﬁes,:" serfund Division,

§ Performmg Defendants first knewthat the event.

. EPA Region4; viithin, 10days of when Settlin
| _ _mJght causea delay Within: 10: days thereaﬁa' Settlmg Performmg Defendants shall: prov1de i
_ wntmg to EPA and the State an: explanatlon and descnpnon of the reasons, for the delay, the
anticipated duration-of thedelar, allacnons taken.or to be -t.aken'to ‘prevent or minimize the delay;.
nitigate the delay or the

a schedule for xmplementanon of any measures. to be mken to. preverit or

Perfonnmg Defmdants’ ranonale for atl:n’bunng sueh delay to a force

-eﬁ'eet ofthe delay. Settling
mageure, and: a statement as to whether, in: the oplmon of Setthng Perfonmng Defendants, such
event may cause or- com:nbute t0.an endangerment 1o, public health.or welfare .or the envnonmmt.

.Settlmg Performmg Defendants shall include with any notice all avaxlable documentanon

supportmg then'clalmthatthe -delay was. attributableto aforeemajeure. Perfonmng
Defendants shall be deemed to know ofany clrcumstance of which Settlmg Performmg

Deftmdants, any ennty eontmlled by Settling Performmg Defendants, or: Settlmg Performmg

""fjg'anaevent.shallz.pre‘eludesetthn"g'.Performmg. ing Defendants from asserting any

-claim of: force magem'e regarding 1 tbat event, prowded, however, that if EPA, despnte the late nonee, '

.'-15 able: to- assess to t8: sansfacnon ent is 4



'obhgattons under tlns nse

-necessary to comiplete giose obhgauons. An extension of the tlme for perfor

obligatioiis affected by the force ‘majecire shall not, of itself, xténd the imé for pefor

" 'not agree that the delay of: annc:pated delay has béeri or will be canser
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ing Perforriing Defendarits have exercised their best efforts tidér Paragfiph 71, EPA

-:.may,:ln--its;:tnireﬁewable- discretion, excuse in writing Settling Performing Defendants failiire to

submit umely notlces under s Paragmph.

R xfEPA,aﬁerareasonableoig,f.‘ nnity for teview and-corierit by the State, agrees

that the dglay or. anticipated d'elay"-r’s;-‘aitn'buta'l:ile\:to 4 force majeure, the time for performance of the.

by

'EPA, aﬁerareasomble opportunrty forrevxewand comment by theState for suchumeasm

e

: ofthe

-other obhgahon. I EPA, a.ﬁer a teasonable opportumty for review-and comment by the State, does

by’ anforce'ma_]eure-,-- EPA-

k,..._._,:.Pafongefendemwnnngofrtsdemsmn. IfEPA,afterareasonable

' opportmutyforrewewandcommentbytheState,agreesﬂ:atthedelaywamblnabletoafome

majeure; EPA will noufy Settlmg Perfoxmmg Defendants in wntmg of the’ length ‘of: the: extensmn,

1fany, for peif ";nnanee of the: obhganons mcted by the foroe majeure.

IfSettlmg Performmg Defendants electto- mvoke the d1Spute resolutwn procedures '

setfortthectxonXX(DlsputeResolunon) theyshalldosonolaterthanlSdaysaﬂerrece:ptof

EPA’s notice. Inanysuchpmceedmg,Settlmg Performing Defendants shall have the burden.of
demonstrating by 4 preponderan ‘ée:of?ﬂxe"eviaence"-ﬂmt-th‘e=délﬁy'-dr:anﬁcipmd‘“" 5 delayhasbmor

be: causex by a force 1 ma_;eure, ‘that'the diration of the delay o the eéxterisiori sought W
bewarranmdlmde:the cucumsmnees,tba.tbesteﬁ‘orts were exerclsedto avmdandmmgatethe

effects of the delay, and that Setiling Performing Deéfendants complied wlﬂlj-therequuements of

 ‘Paragraphs 71 and 72. If Settling Performing Defendants carry this burden, the delay at issus shall
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be deetmed ot t be a viclation b7 Settling Performiing Defendants of the affected obligation of
th18C0nsentDem'ee1denuﬁedto EPA and the Coutt: ' :
XX.. DISPUTE RESOLUTION

~75: - ‘Unless:otherwise expressly: provided: formthls ConsemDecree,the dispute

resohmon pmcedmes of ﬂns Sectlon shall be: the’ exchxsxve thechanism to*resolve-d.tspmw s

ardisig his Comnm Hovmver,the srocedures

setforthmﬂns Sectxonshallnotapplyto
actio ns'by th_e::.Umted- niited Statw tes to-enforce bbligsﬁons-._of:Seuhng" tling Defendants that have. not been |
dlsputed in: acoordanee mth this Sectmn. ' - |

76 _f""j__thlsConsentDecreeshallmtheﬁrstmstancebethesubjeet

: oftinformal negouauom ‘between the partles to:the: dxspute - period for informal negotxatlons

shaﬂnotexceedZOdaysﬁ'omﬂneumeﬂledlspmemses,lmlessntxsmodlﬁedbywntten |

' agreement of the parties to the dispute. The dlspme:shﬂﬂ%beémww-hw,e'mmwhcnwne.-v
party sends theothapmtmwnm NonceofD:spme e e B

S 7'_ ements fPOSlﬁOl‘]. e Ll Chgt .

T

"‘(_:_a) o In the ‘event that the parnes cannot rwolve a dxspute by informal’ negouanons:

 under the preceding Paragraph, thei the position advanced by EPAshaubeeonsxdmdbmndmg
 ‘unless, within30'days after the.conclusion of the-informal negotiation period; Settling Defendants
invoke the formal dispute resolution procedures ‘of this Section by serving on ﬂleUmted States and

the State'a wntten Statemént of Posxuon ‘on'thé: malter m dxspute, inchiding, but not limited to; auy -

factual data, analysis or opinion supportmg that pomtmn and any snpportmg docmnentauon relied .

“upon by Settlmg Defendatits. The'Statement of Posmon shall specif

Settlmg Defendsis” positin

L asto whether fom-ml dlspute resohution: should proceed lmder Paragraph 78 or Paragraph 79.

e R FE S v oLl . Tl PR R
ety B T AR DRI .A" nl A Vs
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wi:,7-(b) - ~Within 30.deys after receipt of Settling Deféndants’ Stateient of Position;
- EPwall serve onSettling Defendants its Statement of Position; including, but not limited to, any.

‘Fastoal data, analysis, or opinion supporting that position‘and all supporting documentation relied

 uponby:EPAL EPA's Statemient of Position shall include a statement as o whether formal dispute

‘resolution: should pmceed under; Patagmph 78.0r Paragraph 79.- Within 15 dxys aﬂ@r ‘Teceipt. of
ling Defendants may: submlt a chly Fela ey

EPA’s Statement of Positior, Set

“(€). - Ifthereiis dis: nt between EPAandSettlngefendantsastomther

‘dispute resolution stiould proceed unider Paragraph 78 or Paragtaph 79, thie patties o the dispis:

shall follow the procedures sétiforth in'the paragraph determinéd by EPA to be applicable..

~ ‘However, if Settling. Defendams yltimately appeal o the Com-tio resolve the: dlspute-, thie Com-t

shall determine wlnch paragmph is-applicable in. sccordant

forthmParagraphs78and79 L SO
78.  Record Review. Formal dxspmeresoluuonfordlsputa pertainingitoithe selection .

or adequacy of any esponse stion and sl oter disputes that ar accorded review on 56

admlmsu'atlve recerdtmder applit:able- pﬁncipl"m-of admmxstmnvelawshall betconduct'ed‘.purshant

eSS qf;p,lgns,-._-- TOK S+ -

* ‘response actjon includes
to implement plans; or any. other ltemsreqmnngappmvalbyEPAlmderthJs Consent Decree;:and -

thhomhmxtanon-ﬂle juacy-or appropriate

the.adequacy of the performance of response actions taken pursuant to this:Consent Dectee:: .
Nothmg in this Consent Decree shall:be comtrued to: a]lowany dns;mte by Settlmg Defendants

.regarding the- vahdny of the ROD's, prov:s:ons.
ive record ofthed.lspmeshallbemmntamedbyEPAand

»

@ Ana

shall: contam all statements of position, including. supportlng docmnentanon, submmed pursuant to-_

75
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this Section. Where-appropriate; EPA maya]lowsubmnssmn ofsupplementalstatements of
~ position by the paties to the'dispute; - - | '
| Dmsmn, EPA Regzon 4, will i 1ssue a final-

Y ‘The Director.of the S
"vereoorddwmbedm o

| -admmxstrauve demsmn rmlvmg the dlspute based on the ] 4
Pamgraph 78(a) Tlns decmon shall be ;Settling Defendants; subject only to the: nght
‘to: seekjuchclal review: | ,T__’_ uant to. Paragraphs 78(c) and 78(d)

) - Anyadmxmslrauve declsmn:madeaby..-EPA pursumt:to' Pars

) 'h-48‘0'(6)'

le by this Couit, pmwded thata mouon for )udxcxal review of the: decxsxon xs filed

.sby Sett.lmg Defendams vnththeComtand servedonaIlPartm withiii 10 days of receipt: ofEPA’ :

| .deczsmn. The motion shall mclude adis ___";__"pnon ofthe mafter: it d:splrte the efforts made by the

- .m-es_t-o_resom_n-,.:the-reheﬁeqw_.._ ted, and the scliedule; if any, wzthmwh:chthedtsputemustbe.

resolved: to ensure: ordeﬂy nnplemMon of th:s Consent Dea'ee ‘The Umted States may filea
mponse to Settling Defendants’ otion. |
@ I procwdmgs onany dxspute govemed by tlns Paragraph, Settlmg

that the: declsxon of the: : per _'j__'_d Dmsmn

‘Director'i ;s arbitrar, am‘l capncmmoro herwis ‘notin: aooordance ‘with law.- Judzcml review of

3 EPA’s:decision shall be: ontheadnnmsuanvereoordcompﬂedpmsmmParamph 78(a).
isprites thit neither pertain to the selection:or

quacy of any response actio n'-nor'-'are=othermse"' accord edrewewonﬂleadmmstranve niriistrati record

under: appheable principles.of adm1ms1mtwe law; shall'be govemed by this Paragraph

(_aj). -- Followmg Ieoelpt of Settlir Defendams Staiement of: Posmon submntted

"_;tongraph77 the Dnectorofthe Supuﬁdemsmn, EPA Regmn4 wﬂllssueaﬁnal '

uiid Division Director’s decision shall be bindingon ..
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,Settlmg Defdants unless, wrthm 10 days of: reoelpt of the: declslon, Settling- Defendants file thh
the Court and serve on'the- part:es amotion for judicial review of the decxsnon setting | forth the
‘matter: m d.lsptrte, the eﬁ'orts made by the parnes to resolveiit, the relief requested,. and ‘the:

g must be resolved to ensure: orderly mplementanon of the:

Consent Decree. TheUmtedStam may file a response to Setiling Defendsnts" motion. -
() Notwithistanding Paragraph M (CERCLA Section 113(j) Record Review. of

RODandWork)ofSecﬂonG ckground); judicial review of any disf

ite govednied by this
' -Paragmph shall be-governed by: applwable pnnclpla of law .

80. - The i mv'acaubn of formal dispute resolution procedures under this Secuon shall not:

postpone,oraﬂ'ectmanyway any obllgahon of_.._"..,_ ing Defendants underthi

‘Deuee,notdxrectlymdispute unless EPA or:the Comtagreesoﬂxerwxse Stipulated.penalties.
mthrspecttoﬁlechsputedmattershallconunuetoaccmebutpaymemshallbestayedpendmg

 resolution of tbe dnspme as provided in'Paragra) '__j._:; 9. ‘Notwithstan ding the stay of payment, s

' :snpulated penalum shall accrue-from the ﬁrst day of noncomphance w1th any appheable provmon; :
| ofth13 Consem Decree Inthe event that Settlmg Defendants donotprevall onthedlspmdmue, ;-

- sl:xpulated penalties shall be;assessed and. pmd as prowded in: Sectxon (Su nilated Pe j_'_'__'f

 arising under the Consent Decres between the State and Settling Defends

_the*f&ilomng‘ fing manner: -the‘procedm'e. cedures for resolving the disputes mennoned in thlS Paragraph shal] .
be the same as pmwdedearagxaphs 75-80 exceptthateachreferencetoEPA sha.llreadas a.

Division, EPA Re_gx_on 4,

réference to GA EPD, each reference to'the Diresto of the Superfun
shall be'read as a reference to. the Director of GA-EPD, arid each reference to the UmtedStates o

shiall be fead as a reference to the State:
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- XX STIPULATED PENAL'IIES |
- | 82. |  Settting Perfonmng Defendants shall be liable for stipulated penalhes nthe
'amountssetfoﬂhmParagraphs 83 and84totheUnnedStatesforfaﬂmetocomplymththe
| _reqmrements of th13 Consent Decnee spemﬁed below, unless excused under Sect:on XD( (Force
: = Mageure) “Comphance by Settlmg Performmg Defendams shall mclude oompleuon of all
= paymentsandactwmesreqmredmdcrthstonsentDecree,oranyplan,repon,orother |
| .dehverable approved under this Consent Decres, in accordance with all applicable mqmrements of -
| law, this, ConsentDecree, theSOW andany plans reports, orotherdehverablec approvedunder

tblsConsentDecreeandWIﬂ:mthespeclﬁedUmescheduleswtabhshedbyandapprovedlmder

L ﬁnsConsentDecree

N - (a) The followmg stxpulated penaltles shall ‘accrue per wolanon per day for any :
. N _noncomphance 1dcnt1ﬁed in Pa.rag'aph 83(b): | | PR '
rsno_dgmg@mb.ep__ce .

8100000 ... - Istthough :1'4thdas'- :
o .:'__:'5;2,500.00_'_: SRR .15ththmugh30thday
o ssow0 3lstdayandbeyond

@ . Fa1lure to unplement the, EPA-approved Soﬁ Remedlal ‘Dmlgn Wod:, o

Plan in accordance wﬂh the SOW and the approved sohedule t’nenem, o |
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@

(@)

Failure to implement the EPA-approved Groundwater Remedial

* Design Work Plan in accordance with the SOW and the approved

'-schedule therein;

F ailure to nnplement the EPA-approved Soil Remedml Action Work

- Plan in accordarice with the SOW and the‘approved schedule

* 'contmnedtherem,

A (iV)

Failure to mplement the EPA-approved Grotmdwater Remedlal

-+ Action'Work Plan in aecordance with the SOW and the approved

B *scbdule conlmnedtherem,

(v)_ |

Fallmve to complete the Remedial Action reqmred under th1s Consent R

: Decree,the ROD, and-SOW,._ s

o)
- ‘required by Section XIII ‘of this Conserit Decree;

(vid)

- (viii)

Failure o establish and maintsin the Perfoimitice Guararitee(s) s

Failure to procure and inaintain comprehénsive general liability -

Failure to hire and obtain EPA approval of Settling Performing

 Defendants’ Supervising Contractor, as required by Section VI of

this Consent Decree;

Failure to 1mplement further response actions'or any modification to.

.'the SOW pursuant to thJ.S Consent Decree,

~~ Failure 1 u_m'ely pay all monies reqiiired to be paid pursuant to this

Consent Decree in accordance with Section XVI of this Consent

Decree;
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g (x1) Failure 10 seek EPA approval and to umely Tecord p ;

Instxtutlonal ) _%-:;,“f:_i rols s in this cm

- ";'_ ":es shall accrue; per vmlatlon Pﬁ' day f‘”’ faxlure to subrnit tmwly or

equ other repm’(s plans, or. dehverables (pursuant to: thJs Consent Decree) that are not

875000 lstthmugh 14thday
g 301k day
ssmoo, S '3lstdayandbeyond

. $1 50000 o 15thitiro \

- | .85 In the event: that EPA assum&s perfonnance ofa porhon or. all of the- Work‘ i f_ S

aragraph 99 (Work Takeovet), Performmg Defendants shall be liable fors stlpulated

axeinaddmonm

] "_.._..:'_;mtheammmtof$50000000 Snpulatedpenaluamﬂmp.

*theremedms available under daragr:

hs: 47 (Flmd.mg for Wonk Takeover) ad 99, (Work .
_'-Takeover) l P |

a 86 All A Ities: shall begm to. accrue on: the day- aﬁer the complete perfonnanoe isdue

R orthe day avmlahon oceurs, and shall oontmue toaccmethroughthe fihal day
the non Gt hance ot compleunn of the: actmty Howevm', stlpnlmd penaltles shall not accrie: -

. (a)wnthr&specttoadeﬁmentsubmlsmonundetSecnon}ﬂ(EPAApprovalofPlansand

Subr _f _":_j;',ons), chmng the penod, if any, begmmng on the 3]st day aﬂer EPA’s recelpt of such

ofthecorrectlonof". S

| __ submxssmntmnlthedatethatEPAnouﬁesSettlmgPerformnggfendamsofanydeﬁmency (b) -
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- with respect to a deci'si'dn-vb'y 'thebiteémr"ofthe-fSupferﬁmd’D'ivisi'on-,'EPA-Reg‘ionéi---unde'r

 Paragfdph 78(b) or 79(a) of Section XX (D:spme Resolution); during the period, if ariy, begil

o the 21st'day after 1.’ne date that Settling: Penfo::mmg Defendants’ reply to EPA’s: Statement of

Position'i 1s recerved unnl the date thist thé Director i 1ssues 4 final decision arding such dispute; or

(c) with réspect to juou
Resolitioh); during;the period, if any; beginning on the -3‘-t's-t.-day-aﬁez.;the,com&smei_ptofﬂxe

icial review.by: this:Court of any dispute

final submission regarding the dispute until the. date thit the:Court issues aﬁnaldeclsmnregardmg _

- ‘such dispute. Nothing in'this Consent Decree shall preveut the: smultaneous acciual .of separate -

penahes for: separate vmlat:ons of: ﬂns Consent

87 Following EPA’s:déterminatio aitshave failed to-

conply with:a requiren entof this Conisentt Decree, EPA may nge ‘Séttling Performing Defendants

written notification of thie same and describe the noncompliarice. EPA may seind Settling:
Perforining Defendants a written'demand for thepayment of the penalties.” However, penalties.
- shall:decrue as provided in‘thé precéding Pa'x__ag'_raph:re"gardlees;ofwhether?EPA has notified -

-Settling Performing Defendantsof a'violation. = - -

88. Al petialties accruing undes ‘this Section shall be,de and payable to the United:

States within 30 days of Settling Performing Defendants’ receipt from EPA. of a demand for:

.pqyment_.:_oﬁﬂxe'pen#ln,w; lmleSSSetﬂmgPerfonmngDefendantsmvoke the Dispute Reésolition
* proceduires undér Section XX (Dispute Resolution) within the 30-day period. All payments o the

Umted d States under this:Section'shall.indicate that the payment is for-stipulated penalties; arid shall

" be madeé in. accordance with Parig

+.89. - Penalties-shall continue: t0-accrue as provuled in Paragraph 86 dunng any: dnspute

o 'resolutlon ;period; but need not be paid unitil the followmg' S b ;-..-::.; B e
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“ Lo '(-' ). LIf -the-di'spilte'is resolved, by-'agreement- of thePa:tues or-‘by adeclsmnofF_PA "
| thatnsnotappealedtothxsCourt,aeemedpenaluesdetmmnedtobeowedshallbepaldtoE’A

'thhm 15 days of the . ient or the. reoelpt of EPA’s decision or order;

- ®) Ifthe dispute is appealed to:this-Court and the United. States prevatls in.
sof receipt of the Court’s decision o orier, exceptas )

whole or in patt,: Settlmg Performing, Defendams shal] pay all-acciued penalnes dete:

Court to be.owed to EPA within 60 day

 provided in Paragreph 89()s

o) Ifthe sttnct Court’s decision i is-appealed by any Party, Settlinig Performing
'Defendants shaﬂpayallacermdpemluesdetermmedbythersmmCourttobeowedtothe |
, Umwd Stats mtoanunerest bean.ngescrowaccountmdnnGOdays ofrecelptofthe Court’

-.decxsnon or:ofder. Penaltles shall be paid into: thts aoommt as they contmue t0-accrue;

atleastevery
60 days. Within 15 days of receipt.of the final appellaie court degmon,- vthe esaowagentshallpay :

the balance of the account.to EPA or $o Settling Perforining Deferidants to the,extent that they

| 9. If Settlmg Performmg Defendants fall to pay snpulated penaluee when due, Se : o
ies: as follows (@) 1f

' _';;Performmg Defendants shall ‘pay Iiterest on the unpmd stipuilated penalt

.' ling Perfonmng Defendants have umely mvoked dxspute resoluuon such that the. obhgatlon to

. pay: stlpulated penaltles has been stayed pending the outcome of d1spute resolunon, Interest shall

l' -acérie: ﬁ'om the date: supulated penaltles are due. pf FSuafit to Paragraph 89-until the date of
payment; -and:(b).if Settlmg Performing Defendants fail to tnnely invoke dispite resoluuon,
Interest shall accrue from e date of démand tnder Paragsaph 88 wuntil thie dite of paymert. 1f

States may institute proceedings to collect the penalties and Intefest: - - .
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91:  The payment of penalties‘and Interest, 1f any, shall not alter in any way Settlmg
| _ Performmg Defendants’ obhganon to complete the performance of the Work reqmred under this
Consent Decree. | |
- 92. ' - Nothing in this Consent Decree shall be constried as pmhibiﬁng, altering, or in any
way limiting the nbility of the Umted States or the .State to séek any other remednes or sanctmns |

available by virtue of Settling Performing Defendaints’ violation of this Consent Decree or of the

. statutes and regulations upon which it is based, including, bnt not limited to, penaltlespmsuant to

' Sechon 122(1) of CERCLA, 42 U S.C.§ 9622(1), prov1ded, however, that the Umted States shall
- not seek civil penalties pursuant to Section 122(7) of CERCLA for ariy violation for whlch a
stipulated penalty is provided l_nthls Consent Decree, exceptmthe ease.ofawﬂlﬁﬂ violation of
this Consent Decree. R L
93, “Notwithstanding any other provision of this Sectxon, the United States may, in its
. unreviewable discretior, waive any portion of stipulated penalties that have accrued pursuant o

- this Consent Decree.

XXIL' COVENANTS BY PLAINTIFFS

icies - United Statés an(i'theStaIe. In oonsidemﬁon of the actions thatwﬂl beperformedand E

the payments that will be made by Settling Performmg Defendants and Settlmg Non-Performng

- Federal Agencies under thls Consent Decree, -and except as spemﬁcally prowded in Paragraphs 95,
96, and 98, theUmtedStatesandﬂieSmecovenantnottosueortomkeadmmlsuauveachon .
against Settling Performmg Defendants’ and Settlmg Non-Pcrformmg Federal Agencies pursuant to
Secuons 106 and 107(a) of CER(;ZLA-, or thh mpect't_o the State, pursuant to Code Sectlnns 12-8-

71,? 12-8-96, and 12-8-96.1 of HSRA and Section 1 07(a) of CERCLA, relating to the Site. Except
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. mmmmhabmtymmcovm shautakeeffectupon therecenptbyEPAandthe |
" State of the.Paym&t's required by Paragraphs 53(a).and 53(b) (Paymerits for Past Response Costs)
and any Interest orstqm]ated penaltlesdue thereon under Paragraph 60 (Interest) or Section XXI
Certification of Completion of Remedial Action by EPA pursuant to Paragraph-49(b).of Section .
XIV (Certification of Completion). 'I‘hwecovenmtsarecondmoneduponthcsansfactmy
‘performancelby Setting
| their obhgatmns under this Consent; Decree. These covenants extend only to;Settling Performmg

Perfannmg Defendants and Settlmg Non-Perfonmng Federal Agenctes of

- Defendants and. Settlmg Non-Perfonnmg Federa.l Agencles and do ot extend toany: other person. _

95.

other provision of this Consent Decree, the UmtedStatesandtheStatereeerveandthts Consefit

gsifi this:action orin.a new action; or

Decree is without prejudice to, the right fo'institite proceodin
to issue an admtmstranve order, secking to compel Sett g Performing Defendants, and EPA and
the State reserve the right tmssue an admiinistrative order seeking to compel Settlmg Non-
Perforining Fedéral Agencies, to perfont fuither response actiofis relaﬂnsw the Site and/or o pay
the United States and the State for additional costs of response i, (a) ptior to Certification of
Completion.of the Remedial Action, (i)condmonsat the Stte, gteﬁeqsly unknowntoEPA, are

in.whole-or in part, and E

discavered, of (ii) information, previously tmknown to EPA, is received,
(b) EPA determines that these previquSly unknown conditions or information together with any
other relevaint information indicates that the Remedial Action i3 not protective of human health or

. the:environment. -

* ottier provision of this Consent Decree; thé United States and the State reserve, and this Consent,.-
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in this action or in'a new:action or

. Decree is without prejudice to, the right to institute proceeding

to issue an. ad i ﬁ_' strative order, seeking to oompel Setﬂmg Perfomng Defendants and FPA:and’ |

istr ve-orc!ex-seehng-toeompeI:Settlmg;None‘-. |

the Statereservethenghtto issue an-admi

Perforiminig Feléral Aencies, 16 ferfo

the Unitéd States'and the State for additional costs 6f response if; (4) subsequent fo Certification'of

os

il Action, i) coniditions at the Site; previously ikuown'tp EPA are

Completion of the Retiié
discovered, Or(li)mfo thation, previously un lm'?.ownfto"'BP A, is received, in wholeormpmt,and !

(b) EPA determinies that these previously unknown conditions or this informatién togedher with

 ‘ther relevant inftrhation indicate that the Remedial Action is not protective'of hiinian health of

97, “Forpurposes.of Pamgmph 95,themformanonandtheoond1nonsknowntoEPA |
il includ Gty tiat tiformation s those odnditons lmm t6 EPA & of the date the ROD was
E | mgnedandset forth in-the Record of Degision for-'the site andthe adrinistrative. recordsuppomng :

the Record of Decision. For purposes:of. Paragraph 96, ﬂ:e mformatlon and the: cond1uons known
. to EPA. shall mclude only that informiation and those condmons known to EPA as. of the date of - |

Cemﬁcanon of Complenon of Remedlal Acnon and set forth in the- Record of' Declsmn, the

orting the Reécord of Declswn the post-ROD minstrative record, or.in

any mformanon received by ‘EPA pmsuant to the reqmrements of thls Consent Decree. prior-to-

Certification‘of Completion of ttie Remedial Action. -

COnsentDecree “ lsmtholnprejum<:etoa.ll rights agairist Settling Performing Defendants andEPA _

nd the fedefal nstural resouree irusteé and the State éseive, aiid this Consént Decres is without
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'- _pre]udloe 10, all nghts agamst Setﬂmg Non-Perfo::mmg Federal Agencles, with retpect to aII

cree theUmwd Statesandthe Statereserveallnghtsagmnst St E

endants, and EPA and the federal’ natuml resource: tmstws and the State merve,

t Decree'is w1thout prejudwe to all nghts agamst Sen:lmg Non-Pafonmng Ff""",__ eral

' andthxs .

| Agcnclesgmthrespectto | ) _
(a) clmmsbasedonafaﬂmehys stiling Pelformmg Defendanis ot Se SERR

.?'wmtaMmrementofthJsConsm,__."___,",'_:____"-1_,*-: o

(b) habmtyanmngﬁomthepasgpmgorﬁnmed:sposaLmlease,orthreatof-'.-

 releass ofWasﬁe Miiterial outside of the Steg- . : Eh g
gt {;f.'if.-r 7.(C ) hablhty bawd onﬂ:m ownership ior: opemtlon of the: Slte by Settlmg

'ts of Settlmg Non-Performmg Fedaeral Agencies when suchownershp OF-

. Perfonmng' ¢!

of this Coment Decrégs: v . n 7 st

"""'j'on commences aﬁer signaty

(d) hablhty based on: Setﬂmg Performmg Defendants’ or Settlmg Non-

_ortauon,u&mmv,jﬁ;__;i storage of dlsposal orthe '_'_' ST

for the transportati

'n,treaﬁnent,storage,ordlsposalofWasteMatenalatormconnecuonwnhthe L

' ,'Slte, mzhertbanas provxdedmtheROD the Work, orotherwxseorderedbyEPA, aﬁeragnatmeof _

) thlsc D e i e I"l“""l- 8

R v (e) hablhty for damag&s for mjury to dmmon of .orloss. of natural
:‘resomces,andforthecostsofanynamralresaureedmnageaswsments | .
' @ habihty for vmlanons offederal or: state law. whmhoecur dunng ar. aﬁar
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@) llablhty,pnortOCemﬁcahonofCOInpletlonoftheRemedtalActlon, for
addmonalresponseacuonsthat EPA::demmina-aieﬁnecessary" ecessary to:achieve and maintain |
Peiformatice Staridards;orto-cary out and maintain theeffecuvenessof the reinedy set forth in the
ROD; but that.cannot be required pursuant to Paragraph 13 (Modlﬁcatlon ;bf..-.-'s.aw orRelated =

| Wotk Plans); and.

~(@):  liability for costs incurred or.to be incurred by-the Agency for Toxic .
Substances:and Disease Registry regarding the Site. -

 Woik Takeover.
s+ (8 Intheevent EPA determines that Settling Performing Defendanis (i) hiave
ceased implementation of any portion of the Work, or:(ii)-areaseﬁousiyﬁqt repeatedly. deficientor . |

formatice of the Work, or (iif).ae implementing the Work in & manner that may
cause an éndangerment to human health or-the environment, EPA may-issue.a written notice .~ - *;

(“Work Takeoves Notice™) to Settling Perforniing Defendants..-Any Work Takeover Notice issued

by EPA wil specify:the grounds pon which such notice was issied and will provide Settirg.
Pecforming Defendanits a period of 15 days within which 1o remedy the circumstances giving rise.
wEPA'sisiance of suchioioe, - . S

Settling Performing Defendants .-have-:n(:t.remedied'-to,EPA?S.‘saﬁsfécﬁOn-sthef'ciimpnsﬁncés.;givihg-f- :

-1 +(b)-. Ifyafter expirationiofthe 15-day notxcepmodsrpeclﬁede

rise to EPA's issuance of the relevant Work Takeover Notice; EPA may at any time thereafter
assume the:performance of all or ariy portion(s) of the Work as EPA deems necessary (“Work -
Takeover"). EPA will notify Settling Performing Defendants in writing; (which writing may be
elecironic) if EPA determines that implementation of a Work Takeover is warrantod wndet tis

Paragraph 99(b). FmdmgofWorkTakeover costsxsaddressedunderParagraph47
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. (c)

Settling Performing Défendants may iatvoke the procedures set forth in
Pamgmph?s(Racord Review), to dlSputeEPAsmplementatIon of a Work Takeover urider

P iragraph 99(b) However, notvuthstandmg ' i gDefendants’mvocanonofsuch .

dispute resolution procedure ,mddmmgﬂlependemyofmymchmmEPAmaymmsole

| -dxs'crenon.commmoe.andfgconﬁnué;'a:Wofk:Tai:éover'i underParagraph99(b)unﬁltheearherof
@ thedate thatSeﬂlwgPerformngefendmtsremedymEPAssausfawomﬂ:ecmmstancw
giving rise to EPA’s issuarice of the relevant Work TakeoverNotice, or ('2)'-fbe-'dat¢ ﬂmafmal
decision is rendered in ccordance with Paragraph 78 (RecordRever)reqmnngEPA 16 termingite nate -

stich Work Takeove.,

. 100, Notwithstanding any ofhier provision.of this Consent Decree; the.United States and-

the State retain-all authority and reserve.all rights

mmkem}' -and all résponse-actions anthoriz elby

:* - XXIII. COVENANTS BY SETTLING PERFORMING DEFENDANTS AND - *

SETTLING NON-PERFORMING FEDERAL AGENCIES

oovenantnottosueandagreenottoc :

réservations in Paragraph. 105, Settling Performiig Defetidant

' assertanyclannsor c':auses:df-a;ét;ion'_ gainst the Umted States or: the State with mpeet to: the Slte, '

and this Consem Dmree mcludmg, bit not limited to:

-;(a) any d:rectormduectclmm forrennbmsementﬁom theHazardous S
' SubstanceSuperfund(estabhshadpmsuantm 'th,e_;lntjemal RevenueCode, 26 Us.C. § 9507) -
tirough CERCLA Sections 106()2), 107, 111, 112; llsor any other provision of law; -

PR |
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(8) ey claims against the United States; inchuding any departiment, agency or

instrumentality of the:United States under. CERCLA: Sections 107-or 113; RCRA Section 7002(a),

ng the Site;.or - |

42.U.S.C. §6972(a), or state law regardi

© anyclmms arising out of response actions:at'of iix connection with the Site;

| mcludmg any claim under the: Umted Shnes Conshtuhon, the Georgla Constmnmn, :the Tucker: -

| Act,28USC §1491 the'l.;";;_"

Acoess 1o Justice:Act, 28 U.S,C. §2412, as amende
common law | | | | -

(d) ' any-direct: ormdlrect clalmfor disbursement from: the AER: S ecial Accc

o AER Dlsbursement Specla.l Account, except as prov1ded m Secuon XVI[ (Dlsbmsement of
Special Accmmt Funds).
102. Incons:derahonoftheacnonsthaiwmbeperformedandpaymemsthatwﬂlbe

ing Defendantsand Federal Agencles_—-pmsuan_tt.o thstonsentDecreeand

theagreementdesm‘bedeamgmphéandSSoftthonsentDecree Settling Performin _-
Defendantsagreenottoassenanyclmmsorcmsesofacnonandtowmveallclmmsorcansesof

--'bﬁ't"ndtx-limited:toaclalms' owam 158 of'acﬁon'uﬁder-‘-s'ectiohsv:l-OJ(a)"hnde-lz13.df' |

_ action (includin
| CERGLA) that they may have for all’ ‘inatters addressed” in this:Consent. Decree. “Matters

addressed aredeﬁnedeamgraph 1200fth15 ConsentDecree. -

ing Non-Petforining

' F ederai.Agencies;ag:'eernoi-;to-assen_'}apy direct or indirect claim forrelmbmsement from the

nd (established pursuant to the Interal Reverué Code, 26 US.C. §

9507) through CERCLA: Sections 106(b)(2),.107, 111, 112; 113 orany other provision of law with

fespect to the Site-and this Consent Decree; This covenant does 1ot preclude demiand for

reixnhinseﬁmt,ﬁbm the Superfund of costs incurred by a Settling Non-PerfonmngFedemlAgmcy .

- -89
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| mthe perfon:nance of its duties (other than purédent tothls Consent Decree) as tead or Supp§rt |
" agency under the National Contingency Plan -(4ol CFR Part 300).
104 Bxeept as prov:ded in Paragraph 107 (Claims Against MSW Generators and. .
Transporters), Paragraph 109 (Claxms Against De. M’ mmis and Ablhty to Pay Parnes) and .
| .Pa_m_gra_ph 123 (Res Judicata and Other Defenses), the covenants in:this Section shall not .apply.i_f -
the Uniited States or theSIatebnngsa canse of action or issuee_an order pursuant to any of the:
reservations in Section XXII (Covenants by. Plaintiﬂ's),- other than in Paragraphs 98(a) (ciai'ms for-
failure-to meet a reqmrement of the Decree), 98(1) (criminal habxhty), and 98(g) (violations of - -
fedenal/smre law during or after mplementat:on of the Work), but only to the extent that Settling -
| Pexformmg Defenda'nt_s. cla'xms-anse’-from;the same response action, response costs, or damages
ﬂ:attheUnrtedSme or the Statéisseeldngpuréﬂénttotheappﬁcnblereservaﬁon. :
Setthng Performing Defendants reserve, and th1s Consent Decree is without
prejudlce to, claims against the United Staxes, subjéct to the provisions of Chapter 171: of Title: 28.
of the United States Code, and brought pursuant to an'y. statute ot.her_than CERCLA or RCRA and.
for which the waiver of sovereign.immunity is found in a statute-other than CERCLA or RCRA,
for money damages for injury or loss~of- property or persona.[ injury-or death caused by the - -
neghgentormngﬁﬂact or omission of any employee of the United States, as that term s defined.
| in 28 U.S:C. § 2671, while acting within the SOnpe of his.or hee office ror'_employn_:ent- under :
cucmnstances where the United States; if a private person, would:be liable to the claimant in.-
acoordance with the law of the place where the act or_omission occurred. However, ﬂ:e-fonegning' |
shall not mclude any claim based-dn EPA’s selection ofresponseaetlons,or the oversightor -
o appm{ral of Settling Performing Defendants’ plans, reports; other deliverables or activitics. .
Settling Perfoming Defendants also reserve, and this Consent Decreé is vﬁtho’ut prejndice to, -

!
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: claunsagamst the State, subject to the provisions of the Georgra Tort Claims Act, 0.C.G.A. § 50-:
2120, et seq., and brought pursuant to any smte-btnerthan CERCLA, RCRA, or HSRA and for
which the waiver of soverergn lrnmunrty is specifically found. Setthng Performing Defendants
also reserve, and thls Consent Decree is thhout prejudlce to, contnbunon clan'.ns against. Settlmg

'Federal Agencies' mtheevemanyclannlsassertedbytheUmted Smtes orthe Suteagamst .

: .Setthng Performing Defendants pursuant to any of the reservations in Section XXII (Covenants by

' P]_a_inﬁﬁ‘S)"othersthan--in Paragraphs 98(a) (clmms for faihire to-meet -a,ﬁquirenrem-of the Decree),

98(t). (criminal liabilit'y), and-98(g) '(viohﬁone of federal/state law during or after im'piemeniation '

ofthe Work), butonlyto the extent that SettlmgPerfonmngDefendants claims arise from the

same response achon, response costs, or damages that the United States or the State is seekmg
pursuant to the applicable !eservauon - |
106. “Nothing i this Consent Dectee shall be deemed to constitte preauthorization of a

claim within the meaning of-Secﬁon' 111 ofCEReLA, 42US.C. § 9611, or 40 CFR. __ .

§300.700(d). - | o |

. Settling Performing

Defendants agree not to assert any: clmms and to-waive all claims or causes of'action (includmg but:

7107. -

not limited to claims or causes: -of action under Secuons 107(a) and l 13 of CERCLA) that they may
hhave for all mal:tersrelatmgtothe Site against any person wherethe person’s liability to-Settling
Performing Defendants with respect to the Site s based solely ori having aranged for disposal or -
' treatrhent;‘or for tr‘ans‘pbrt.for disposal or treatment, of Municipal S\oli"d Waste (MSW) at the Site
if the volume of MSW drsposed, treated or transported by such person to the Slte did not exceed

' 02percentofthetotalvolumeofwasteatthe Site.
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'.10'8'-.. Thewmvetm sraph 107 shall net apply w1th r&spect to: any defeme, clalm, or. .

__csme of actlon that a Settlmg Penfonnmg Defendant may have agamst any person meetmg the

o :.mtenamPamgraph 1071fsuchpersonassm'ts aclmmoremmeofacuonrelanngtoﬂ:e Slte

- against'such n;
_.:-ofacuanagmnstanypasonmeehngtheabovecnm 1fEPAdetennmesﬂ:at: (a)theMSW

ially orin; the aggzegate, o |

: __'.thscostoftherwponseacnonornaturalmmcemtomtxonamthesue, (b)thepmonhasfnﬂedto

sed or is nnpedmg, thmngh actmn ‘oF: macuon, the performanee of a-

:mponse action’ or. natm'al resghirce xestorahon w1th respect 1o e U

: -Defendan:tsagmenottoassertanyclmmsoreauswofacnonandtowaweallclmmsorcaus&of

o acuon (mcl’:'j ding but riot lnmted to clauns or.caiises of aétion under Secuons 107(a} and I 13 °f

o CERCLA)ﬂmtheymayhaveforallmattersrelatmgtotheS:teagmnstanypersonthathasememd. :

- ormthcﬁm:reentmmmaﬁnalCERCLA Sectxon 122(g)de mmlmzssettlementoraﬁnal

| :-settlementbasedonhmxtedab,’_,__;'_

 apply w1thrcspectto any’ defense, clmm,crcauseofacuonthataSettlmg Perf

..I’mayhaveagamstanypersomfsuchpersonassertsaclmmorcameofacnon:?'_,','j,,f_’,'__‘"'E}t&_-tjl_fié}jjsitjg.z.;,-l .

fisuch Settlmg PerfonnmgrDefendam. B .l-_-..s.:;/ o

| o3

ing Pm:tbmngefendmt. Th:swmveralsoshallnotapplytoanyc}mmorcause -

topay,mthEPAmthrwpecttotthm Thlswaxvershallnot :
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- “XXIV.: DE MINIMIS SETTLEMENT PROVISIONS -

.States and the State. In consideration of the payments that will bé made by Séttling.De Minimis - -

Parties inder the terms of this Consent Decree, and except as specifically provided in Paragraphs-

.111:and 112 (Reservations‘of Rights by Uttited States and the State), theUnited States andthe. .-

‘State coveniant not to sue or take administrative action against any of the Settling De Minimis =~

Patties .‘pursu'ant to Sections 106 or107 of CERCLA, 42:U.S.C. §§ 9606 or 9607, or wit&resp’ect to

the State, pursuant to Code Sections 12:8-71; 12:8-96; and 12-8-96.1 of HSRA and Section 107(a)

| of'CBRCLA-, relating to the Site. With respect to present and future liability, these covenants shall |
take effect for each Setthng De Mirimis Party upon receipt of that Settling De Minimis Party’s .
'paymemasreqmredby SecuonXVI (PaymemforResponse Costs). W'threspectto eachSettlmg
- De Mimm:_s'l?arty;f individually, these covenants are conditioned upon: (a) thesatlsfactory -

perforinance by the Settling De:Minimis Party of all obligations under this.Consent Decree; and (b)

:the-veracity of the information provided to EPA by the Settling De Minimis Party relating to the - :
_ Settling' De Minimis Party’s involvement with the:Site. . These covenants extend only to Settling De

'Mn'irnisPa_i'ﬁaanddo.noteXténdtoany otherperson. - =i v

Agencies). The United States and the State reserve, and this Consent Decree is Wiﬂlom'prtzjudice .

“to, all rights against Settling De Minimis Defendants and Settling De Minimis State Agencies, and

EPA, the State, and the federal natural resource trustees reserve, and this Consent Decree is

without prejudice to, all rights against Settling De Minimis Federal Agencies, with respect to all

=  _,93'_ :
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matters not:expressly included within Section XXIV.. Notwithstan st 'dhg.my-omﬁvpmﬁsiOﬂfadfﬁiS'_

" Defendants. and Settling De M'mzmzs State Agencies and: EPA and the: federal natmal resouree

.u'usteesresewe,andthstonsentDecreexswrthomprejmhceto allnghtsagamstSettlnge o

| Mbmms Federal Agencles, with respect:to:

ey
N O

I | . mom’os,andfortheoostsofanynanralrwoumedamage«ments, - |

@

. ()

Tiability bassd-on thie.ownerskip:of operat

. Jability based on Settlinig:De Mirinis Def

1

hablhty for fa.llme to meet a requnement of this. Coment Decree;

- hablhty for damagw for i mjury 10, destruction- of or. loss of natural

foiof the Site by Settling De -

L Mmzmzs Federal Agencies;or- -

s Setiling De Minimis

‘State-Agencies’, orSettlnge Minimis: Federa] _-Agenéiee.’ transportation,

. © I treatment, storage, ord.lsposal,ortheanangememforthe, o oftation

. SettlngeMnmstefendants,

storage OF dlsposal ‘of: ahazardous substan

| -ormeonnectmnmththeSxte aﬂersxgnauneofthstonsentDecmeby

-De Minimis State-. Agencxm .or by

- 'l.JonbehalfofSettlngeMmmzs Federal Agencles

'  any other provmon in thxs-Gonsent--Decree the UmtedStates and

the State reserve, and: th:s Consent Decree is without prejudice o, the: nghtto msl:mme proceedings

agamst any mdmdual Settlnge M nimis Defendant or Settlmg De Minimis' State Agenc; it this

action:or in-a'new action orito‘issue an a_dmml_st_ranve -on_der to-ahy 1_nd1v1_dual Setﬂmg'De;Mﬁirnté- '
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| -Defendant or Settlmg De Minimis State Agency seelcmg to. compel that Setthng De Minimis

N .Defmdant or Settling De Minimis State Agency and EPA and the State reserve, and t.lns Consent " |
" Decree is without prejudice to, the nghtto issue‘an admmlstratlve order to any: md1v1dua.l Setﬂmg o
R DeMmmzs Federal Agency, to perform response_actxons relating to the Site, and/or to renmbuxse '
* the United States and the State for additional costs of response, if information is discovered that
 indicates that such Settling De Minimis Party contributed hazardous substarices to the Site in such
| .:greater amount 6_r ofsuch greater toxic or othe‘r hazardoﬁs effects that such Settling De,M‘mimis |

| Party no longer qualifiesas a de minimis party ‘at the Site because it no longer meets the criteria to.

harhc:patemthede mmzmzs settlement, pursuantto Appmdxces C D-2, E, andK.

113 Cov :

Agencies. Settlmg De Minimis Defendants and Settling De Minimis Stite Agencies covenant not
tosueand agreé -not.to assert any claims or causes of action against the United States, the State, or
their oonﬁctors-._or- employees with respect to the Site and this Consent Decree, including, but not |
limitedto: | _ | | - :

@ - any direct or indirect claim for reimbursement from'the EPA Hazardous
Substance Superfund based on Sections 106(b)(2) 107, 111, 112, or 113 of CERCLA, 42 US.C. §§
9606(b)(2), 9607, 9611,9612, or 9613, or any other provision of law;

(5) - any claims arising out of response actions at or in connection with the Site,
mcludmg any claim under the United States Consutm:lon, the Conshtutnon of the State of Georgm,
the Tucker Act, 28 US.C.'§ 1491, the Equal Acoess to Justioe Act, 28 U.S.C. § 2412, as amended, |

ox;‘at.com_m_on law; and
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-(_c) anyclaxmagamst the United Smtespmsuantto Sections 107 and 113 of

| .CERCLA,42USC §§9607and9613 RCRASecnon7002(a),42USC §6972(a),orStatelaw'. B

- reganlmgtheSIte. _
o Exceptasmov:ded in Paragraph 116(wa1ver ofclaxms) and Paragraph 123 (wmverof

-lfclmm-sphtnngdefenses),ﬂleseoovenantssha]lnotapplymtheeventtbattheUmtedStawsorthe | T

.Statebnngsacauseofactmnonssmanorderpmsuamtoanyofthereservatlonssetforthm

.' Paragraphs 111 and 112 (ReservanonsoleghtsbyUmted Sm and the State),omerthanm
..'.“___'Paragraphlll(a)(cla:msforfaﬂuretomeetareqmrementoftheDecree)orlll(b)(cmmnal '
- Tiability), butonlytotheextentthatSett]ngeMmzmeefendantsorSertlngeMmmzsState
Agenclee cla:msmsefmmthesameresponseacuon,responseeosts ordamagesthattheUmted

. 'StatworﬂleStaxelsseehngpmsmnttotheapphcablereservatmn. _
| ' al Agericies SetthngDeMzmmisFederal

,AgencmagreenottoassenanydlrectormduectclatmforrelmbnrsememﬁomtheHazzrdous
' Substanoe Supafund (establxshed pursuanttothelnt:mal Revenue Code, 26 US.C: §9507)
"throughCERCLA Sectlons 106(b)(2), 107 111 112 113 oranyotherprowsxonoflaww:th
| respecttotheSxteandthlsConsentDecree. 'I'hlscovenantdoesnotprecludedemandfor
.,relmbursementfromtheSuperﬁmdofcostsmcmredbyaSettﬁngDeMmmisFederalAgencym
the: performance of its dutles (otherthanpmsuanttom Consent Decree) aslead orsupponagem:y'
.undettheNanonal Contmgency Plan (40 C: FR. Part 300). | |
s NothmgmﬁnsConsentDecreeshallbedeemedtoconsuuneapprova]or
preamhonzatlonofaclmmmﬂ:mthemeamngofSectlonlllofCERCLA,42USC §9611 or

.40031{300700(41) N
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116. -Settling De Minimis Parties:agree-not to assert any claims and to waive all-claims or

‘causes 'of‘aI:iiOn'-'("inétudm' iding biit tiot limited 6 claifs or causes of action under Section 107(a) oF-.

113 ofCERCLA)thaItheymayhaveforresponsecostsrelahngtotheSnte agamsteachotheror

any other person who isa potennally responsible party under CERCLA at t.he Site; This- wanrer

af-cause.of actmn that a:Settling De: Mimmzs

:Pmymayhaveagmnstanypersonlfsuchpersonassertsorhhsasse:tedaclmmorcausebfacuon

=relanngtothe8neagmnstsuch3etthngDeM'nmumty e e ¥

g De Minimis: Defendant and Sf__' ,",: ing”

De Mm:mzs Staie Agency céitifies; individually, that to the best of its knowledge and belief; it: -

@  liasnotaltered, mutilated, discarded, destroyed, or otherwise disposed'of

ing to:its potential

i its, o other information (other than identical- copla) Ie

liability regard.mg the Site after the earlier nohﬁcauon of potential habﬂny or the’ ﬁlmg of.a'suit

o . ® hﬂsandwxlleomplyfnllythhanyandallEPAand State requests for B

information regarding the Site pursuant t6'Sections 104() and 122(¢) of CERCLA, 42'US.C. §§ -

9604(e) and 9622(e); Section3007-of the RCRA, QUSC§ 9627, and Statelaw:: - .~

118 The United: States: acknowdedgesthateach SetthngDeMnmlsFederal Agency

‘(a)is: subject to-all apphcable Fedéral record retennon laws, regulanons and pohcxm, and (b)}hasg -

certified thatlthas -ﬁ;llymmphed mth-any'apd-.al.l,,-EPA and State requests for information.
pursuant to Sections 104"(&)-andj-lzz(ej)'of:’CERCLA;,.:_tz, US.C. §'§-.-9'6.’04'(e).-an'c1i'_9622(é)_, and

Section 3007 of RORA, 42U.S.C: § 9627, and Stite law. -

-,9-7'._
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,' . XXV. EFFECT OF SETTLEMENT; CONTRIBUTION L
119, Except a_'s'p.rov.id.ed in Paragraph 1oi (Claims Against MSW Generators and

Transporters) and Paragraph 109 (Claims Against De Minimis/Ability to Pay l?,a.iﬁes);a_nothing: in.
this COh;_ent Decree shall be construed to create any rights in, or grant anycauSGOf action to, anY
person ot a Party to thxs Consent Decree. Except.as provided in Iéa;agrgph 107 (Claims Agamst ;

~MSW.Genetators.and Transporters) and - Paragraph 109:(Claims Against DeMnmm/Ablhtytp =

| -Paly Parﬁes)', eachof me.-barm expressly rem any-and m- rights (includsng but not iiniited-m

-- _pm'suant to Section 113 of CERCLA, 42 US. C. § 9613), defenses, cla:ms, demands, and causes- of .
actlonwhxcheachPartymayhavethbrespectto any inatter, uansacuon,oroccun'eneerelanng in
- any way: to the Site against any person not a Party hereto. Nothing in this Consent Decree |

 diminishes the right of the Umted States, pursuant to Section 1 13(1)(2):,and (3) of CERCLA, 42
US.C. § 9613(5)(2)-3), to pursue any such persans to obisin additional response costs or response
action and to.enter into sé.ttlements that glvense to contribution protection pursuant to _ch'ﬁén |
| ABO. | |
120 TheParues agree, and by entenng this Consent Decree thls Com't finds, that tlns

N ‘Consem Decree consututes ajud.lclally-approved settlement for«pmposw °f Seetlon ”3 @) °f o

B CERCLA,42USC §9613(t)(2),andthateachSettlngefendantandeachSetthngFederal

Agency is entitled, as of the Eﬁ'echve Date, to protection from contribution acnons or claims as.
provided by Section 113(f)(2) of CERCLA; or as may be otherwxse provided by law for “matters
addressed”m@sConsentDecree The“mattersaddressed” mtlusConsentDecreeareall
_Tesponse actions taken or to-be taken and all response costs incurred or to be mcurred, at or.-m N
connectxon with the Slte by the United States, the State or any other person; provxded, however,

| vthat if the United States or the State exemse nghts agamst Sett.hng Performmg Defendants (or 1f
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EPAor the federal natural resource tristee o the State assettnghtsagmnstSetﬂmgFederal -
| Agencles) underthe: mervauons in Sechon XXTt (Covenants: by ‘Plaintiffs), other than in |
- "Paragraphs: 98(a) (clmms for failure to nieet a requirement of the Decrae) 98(t) (cnmmal hablllty)_
‘or 98(g) (violations'of federal/state Iaw during or after iniplementation ofthe Work), or if the. <+
UmtedStatesexems&nghtsagamsfSetthnsDeMmmzsPamesunderthemvahonsm Rt
Pamgmphslllmdllz othier than in Paragraph lll(a) (claiins for faﬂmewmeetareqmmment
°f*h°C°MDm)°rlllfb)(cnmmal llablhty),the “thaiters addressed™ i this Conseiit = -

ree will nd longer include those response cOsts or response actions that are witlii the scope of.

the: exerclsed memmon.

121 EachSetﬂmg Defendant shall, with tespect to. anysmtorcla:m hi bynfor

than 60 days.pnor-to th_e--;mtlauon;of such:smt.or clmm.

122 “Each Settlmg Defendant shall ‘with respectto: any smt )¢ cIann brought agamst it

10 days ofserwce ofthe complamt ‘0N such Setﬂmg Def ‘In additi
':Defendant shall noufy thie United States'and. the State within'10'days of sérvice: or tecelpt of any '
Motion for Surhmary Judgment and within 10-days of receiptof anj order from & court settinga.

ses. In-any subsequent administrative or judicial’

costs, o other approprisi

isté relief relating o the Site, Seftling Defendants (and, with respect toa
‘State action, Settling Federal Agencies) shall not-assert, and maynotmmmmn,anydefenseor

elaim based upon the principlés of waiver, res judicats, collatefal éstoppel; issue prechision, claim-
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-splitting, or other deferises basd upon:aiiy. contention that the claims.raised:by the Umted States or

‘the State'in the su sequent procee '_ ing were:or should have been ‘brought in the: mstant case;

prov:ded, however, that notbmg in thls Paragmph affects the: enforoeabllrty of the covensnts’ not 1o
" :sneSetformmSeohon(Covenants by, Plamnﬂ‘s) |

' -shall:fl‘)‘i*twid’euto'EPA.and.the State; upon reqiest; copies ofall.

ETits " and other. mformanon (mcludmg reoords, repoxts documents, and

“ ‘ot control.or that of their contmctom or agents rela ] toacuvmes at the Sme or'to the.

',:ﬂnplemeﬁtanon:of:thlsi__ Sonsent Decree, mcludmg, but not hm1ted to, samplmg, ana.lyms, cham of

_custody records, mamfeets mxckmg logs, rece:pts, reports,: sample traffic routmg, correspondence,
or other docutnents:or information regaiding the WOtke_-.Set..t.lmg- Performing. Defendan@ shall also-
make available to EPA and the ‘State, for purposes of investigation; information gathering, or -

testimony; their. employees, agents, or’ representanves with. k:nowledge of: relevant facts oonoermng

. thepet:formanceoftheWork. S e ey

‘orall of theRecordssubmmedtoPlamnﬂ'snnder this Consent Dea'eetothe extent permitted-by--.
-andmaccordanoewnh Seetlon 104(e)(7) ofGERCLA, 42U S C -§ 9604(e)(7),and40 CF R.

§ 2. 203(b) Records determined to be conﬁdennal by EPA will be afforded the: protectxon
specified-in 40- C.F.R_ Part 2, Subpan B..Ifno chm of oonﬁdennahty aocompames Records when
they are subnntted 10.EPA and the State, of if EPA' has notified Settling Defendants that the

 Records are fiot confidential under the standards of Section. 104(e)(7) of CERCLA or40 CER. -
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Part 2, Subjart B, the public:may be given access-fsuch Records without further notice to Settling:
o (b)y  'Settlin
attorheyséliedtépﬁﬁiege or any other privi'legeffeoog‘ﬁized by federal law: IfSettlngefendan dants:

g Defendants may assert that certain Records are priviléged under the

. a8sert- such a pnvilege in. heu of provxdmg Records; they shall provnd: Plamtlﬁ's with the

followinig: G)the ttl.of the Record; (i) the dats ofthe Récord; i) the i niame, tile, afflition

-(eg companyorﬁrm),andaddrwsoftheamhor.ofthekecord (w)thenameanduﬂeofedch

s anil recipinits (v) & dmmpuon of the:contents of the Reck

d; and (vi) the privilege

to a'-por-tion o’f:a'____ scord

the

asserted by Settlngefendants If'a claim of privilege applies:only.
Recordshall be: provxdedtotheUmted States in redacted form to. maskthepnvﬂegedpornon only

ettling Defendants shall retai all Records thit they laim to'be pnwleged until the United States:

:hashadareasombleopportmtytomspmethepnvﬂegeclmmandanysuchdJSputehasbeen
| '-'rwolvedmthe Settling Defendan:ts favor C e

(c) No, Reoords created: or gencrated

| ConsentDemee shall be withheld from the United States or the State on.the g_mundsﬂla_t\_they;m"
prmleged or confidential. |
“126. ‘Noclaim of conﬁdmuahty or privilége. shall be fmade with. mpect to any data,
__ ‘including; but not hmatedzto,- all samphng,analyuml, monitoring, hydrogeologic; s.cn__fentlﬁc;_
* cheical, or engineeing dats of iy ot docuinents of information evidencing conditions tor
arolmdtheSIte o | | | L
| - XX VI RETENTION OF RECORDS

g Performinig Defendants’ and Settling. De Mimmzs

Defendants* mdpt-.'dfﬁPﬁﬁs'.noﬁﬁcaﬁon pursuant to Paragraph 50(b) of Section XIV - -
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. (Certification of 'ti-f:_ fh jleuon of the Work), cach Settling Performing Deféndarit and Settling De: -

Minimis: -Défendant shall preserve and retain all non-ldemmal copies: of Rccords (mcludmg chords,

“in electromc form) now:inits possession-or control -or whlch come:irito-its poss&ssmn or control

. that relate in anly manner to its liability under CERCLA with fespect to the Site, provided, .

‘however, that SetﬂmgPerfomngDefmdaand Settling De:Minimis Defendants whio ate:

‘potentially fiable as owriers of operators of the Site must retain; i addition; all Récords that relate-

" tothe Tiability of dny-oth

r person tnder- CERCLA with respect fo the Site.. Each Settling
Performing Defendant must also retain, and instriict its coritractors and agents to peserve, for the.
samepenodofnmespecxﬁedaboveall non-identical copies of the:last-draft or final version of any

RecmdS(mcludngeoordsmelech'omcform) now '_ih;it‘s--possa_sionaorfcon&ol-ﬂor-whi'ch.f.comc:'inio

* its possessior or controlthat relate in any manner to the performance of the Woik, provided;

However, tht each Settling Performing Deféndait (and its contractors and ageats) mist etain, in

addition, copies of all data generated duting the performance of the Wark and not contained inthe

 aforementioned Récords fequired to be retained: Each of the above fecord rétention reqirements.

shall-apply-regardless of any corporats Tetenition policy to the contary
128, The United States acknowledgwthatmch Settling Federal Agency (a) is subject to.
all applicable Federal recond retention laws, regulations, and policies; and (b)-has certified that it -

has-funy complied with any:and all EPA and State requestsfor information pursuant to Sections

104(e) and 122(e) of: CERﬂ,A, 42U:S. C §§ 9604(e) and 9622(e); and Section 3007 of’ R_- RA; -
42 U:S.C. §6927. The-United Statas acknowledges-that each Settling De M nimis State. Agmcy is
-'=subJectto management of its records.in accordance ‘with:the “Georgia Records Act,” 0 CGA: §§

50-18-19, et seq., andthattheSetthngleMnuantateAgenmesagreetooomplywnhall ST

ents for rétention of records contained in‘the Act, or as otherwise required by-law. If .
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Settling De-Minimis State-Agencies aré in possession of fécords thiat relate.in any mannet {0 thieir
=:liabil'ir5f under-:-CERGLA with respect o the Site-at the:conclusion of the record retention. perio'd'.'

prov1ded for Settlmg Performmg Defendants.1 m Paragraph 127; Setthng De Minimis: State Agencies

. shall: dehver any-such Records to: EPA SR I

129 At-‘th‘e'fconclusidn\of this record fetention . period, -.lSet?tling=D‘efendant3=-si1all -'not'i"'fy .

3

upon request by the: United States or-the State; Settlmg Defendants shall deliver-any such Records.
| to;EPA-‘ or--the-:State; SetthngDefendants may-:a§§e_1__t-'fr_hat_:c_e_;ft_am.iRecords- are;pnv_rleged:.under:.the: ‘
. aﬁofireyflijent'-p.ri_i'rf.i.le'ge--'oréf_a‘iy;o.the'f-_ pﬁVilege.-.\r¢COgnizéd by federal law. If Séttling Defendants
as'se&'::"suéhf-‘a-.p'riivilege*-.th"ey: SHail',provide '?Plainti?fs-;m#itﬁ.;the:-.-f'ol"Iowihg: (a) the'- title of the Record;
(b) the date ofithe. Record (c) the name, t1tle afﬁhatlon (e g:s company or ﬁrm), and address of the-.
author of the Record;; (d) the name and title of each addressee and- reC1p1ent (e) a descnptron of the
| sub_;ect oﬁthe;:Record;;:-and-(_f_) the' .pn-_vﬂeg_e asserted:by_-:Settlm_g-—Defendants. If a'claim of’ -p_rlvﬂe.geE
“appligs only to a portion-of a:Record; the Recofd-';”shéll-Ee':.-ﬁrd\fridéd-toi the United=Staies:in‘ redacted
' i'-fo_rm-'.tos-masllﬁc- the hrivﬂeged portion-only.. Setﬂing-.'b.eféhdanwfshall'ietain-all Re_cords' ﬂléttmey .
- claim t6 be:privileged until the Utited States h_’aﬁ:hﬁd.a:'reaé'onable:opponmiity,toidispute;'fhe.=
‘pﬁvili_e'ge,-cl.ai.m.and—.'aﬁy‘:suc_h.diSPﬁte has been resolved in the:Settling’ De_fehdant.s? favor.
HoWever;'i'noiRecords created’or genemwd_-puﬁuant _to_:'ihe;requii‘errlents of this Consent Decree
:shall'be withheld on the 'gr,oundse-_t"hat.;hey-.a-;e;pﬁyi1eg¢g..qr._ confidential. - |
130..+ Each Settling Peﬁo@ng&fcndant.@d Séttli_n_g..Nor,i_-'Perfoimirlg Federal Agency :.
Ceﬁiﬁesf-ihdii'iduallyz-that-,-'to‘.the‘;best.o"f-"i't's-knowledg_e.and:-beiief?..after-'th(')rough:*ingui’ry'; it has not’
| _altétéd;';mﬁﬁ_latéd, discarded, 5d¢$ﬁ0x¢d':or~§thﬁfwisé dlsposed of any -.-R'_eéO'r'd"s' (other thanidentical

copies) relating to its potential liability regarding the.Site since the earlier of notiﬁcaﬁonc_of BT
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' potennalhabﬂny bysthe~Unitedis”tat'¢ssor'the_.:s_'tatezor.the-ﬁlin'g- of suit against it regardin theSne

and that it. has fully comphed w:th any and all EPA requests for. mformanon pursuant to Secuons

104(e). and 122(e) of CERCLA, 42 U; S C §§:96044 €) arid 9622(e); and Section 30@7'01?1{(;3-.4;,_ 42

. USC.§6927.
| XXVIII NOTICBS AND SUBMISSIONS.

131. Whenevm' undm-thetermsofﬂns Consent “ otice is required to be

st Jor other document is: juired:to: be seiit by one. Party. to anotber it:shall be

- o .:du-ectedio the. mdwlduals attheaddr&sses spec:ﬁed below unless those mdrvlduals orﬂlexr

Successors. give -not;ce:.of.a.c' iange: tothe other Paruwm wntmg_ Any nioticé may- be glven by
-electromcmaxl,oomer overnight mail, hand delivery, orby U.S. Mail. Anmnoesand :
-:submsswns shall be comndened effective-upon: receipt;: mlws otherwise firovided:. Wntten notice
aSSPeC!ﬁed in.this Se¢tion shall constitute complete satisfaction of any written notice requirement

 ofthe Consent Desree with respect to=fhe’ﬂnitéd‘Stdt$;EPA,--Se1ﬂing Fedoral Agencies, the State,

- and Sett.lmg Deféndarits; respecuvely Notices requu'ed to be sent to EPA, and ot to the Umted

Decree should. not be sent'to DOJ

' Stat&s, undér. the tenns -of this: Consent:
AstotheUmtedStates S 'ChieﬂEnviramnz«:zifﬂ EnforcememSecuon |
" Environment and Natutal Resources Division,

aLie -

“P0. Box 7611 "
Washmgton D.C. 20044-7611

Re: DJ #90-11-3: 10081
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- and: B ChlefEm’ruonmentalDefenseSecmn -
US. Depérﬁngnt of Justice
P.0.Box 23986

" Washington, D.C. 20063986

L RerDr#S0-iile-iaeny

and: o §¥ 5 & oei oo i Direclor, Superfund Division - -

United Statés Envirormental Protection Agency: « .
Region4
61 Forsyth Street; S:W:

| . Atlanta, Georgia 30303

EPA Project Coordinator |
., Region4 |
. 51 Forsyt.hSu-eet’ SW
. k Aﬂanta,Georg:a 30303
' , bem“’tt-glezelle@t'apa.gov

(404) 562-8824
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Mansgement Offier: - . United Siates Environmental rotection Ageacy.
| | e Reglon4¢ o |
| RRRNY ForsythStreet,SW

| - (a0dyS63:8887
AstotesSwe .Amy'-pbm |
| o State PrOJect Coordinator
 Tand Protection Braich
~Georg1a Enwronmen:al Protection’ Dmsmn ;
U doas Intematlonal Parkzy |

ta, Georgla 30354

‘ ':My.Potter@dtn state.ga.tis
| | (404) 657-8657 | |
ing Performing Deféndanis: . Chet Tisdal snd Amy Magee

' Settlmg Pe.rfomng Defendants Counsel

‘ ng&SpaldmgLLP
’ _' StreetNE

 (404) 572-4820-
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AstoSettlngeMnumzs -

Defendants

AstoSettlmg Federal Agencies: =

. ,Dusth Maghamfar
.'TnalAttomey |

KrevolmHost LLC ~ -~ «

- '--OneUAtlatiti-c'Cent‘er 3

{

a0l WestPeachtreeStreet,NW sﬁneszso'_" .
' 'Aﬂama, Georgla 30309 |
gallo@khlawﬁrmcom
| (404)' 'sfz;s=6i69_ |

: \_'US DepartmentofJustxce o
.. Envm)nmenta.l Defense Sectlon
"-_-'P 0 Box23986
l-_:‘t—:.Washmgton,DC 20026-3986
.-. 'Dustm.Maghamfar@uSdOJ gov. e

(202) 514-1806
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Asto Settling De Minimis State NancyGa]lagher | |
Agencles e BRI ;:'Settling.D:é Minimis St'ete.Agencies’ Counsel
| e 'G'e‘c'ir'gia Deparlment of Law '
lDivis'ion02RC'Af"
40 Capitol Square SW "
Atlanta, Georgia 30334-1300 |
' ‘ngallaghéx"@]nwlga.gov
| (404) 651-5801

XXIX. RETENTION OF IURISDICTION
| 132. Thxs Court retains Jtmsdlctlon over both the subject matter of thts Consent Decree,

the Umted States, the State and Setthng Defendants for the duration of the performance of the |
terms and provnsmns of tlns Consent Decree for the purpose of enablmg any of the Partles to apply-.
| totheCourtatanytlmeforsuchﬁlrtherorder dtrectton, andrehefasmay benecessaryor ; |

.. Iappropnate for the constmctlon or modlﬁcauon of this Consent Decn'ee, or to eﬁ‘ectuate or enforce
-' comphance w1th 1ts terms or to resolve dlsputes in aecordance w1th Sectlon XX (Dlspute o
Resolu.uon). r | o - ..
| XXX APPENDICES
133. The fo].lowmg appendlees are attached to and mcorporated into thls Consem
. dAppendix A” is the .l'iet.ofS'ett'ling. Defendants. o
-l“.ApPendix B” is the list of Settling PerfonmngDefendants -

“Appendix C” is the Cost Matrix for the Settling De -Mz‘n.imis'Defendants. -
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“Appendix D_-r" is the list of the Settling Non-Performing Federal Agez’z_cis.

“Appendix D-27 -is_the Cost Matrix for the Settlmg De Minimis Federal Agencies. -

“Appendix E” is the Cost Matrix for the Settling De Minimis State Agencies.
 “Appendis F” s the map of the Site, .

“Appendix G is the ROD.

“Appendix H”isthe SOW.

“Appendix I” are the Performance Guarantee forms.

“Appendix J” are the Proprietar"y Controls.

“Appendix K” is the list of criteria establrshed by EPA to qualify for de mimmzs PRP

status at this Sme |
)O{XI COMMUNTI'Y RELATIONS
134 Ifrequested by EPA or the State, Settling. Performrng Defendants shall parhcrpm in
commrmrty relatrons actrvrtres pursuant to the commumty relatrons plan to be developed by EPA.

EPA will determrne the appropnate role for Setthng Performrng Defendants under the Plan

B Sett.hng Performmg Defendants shall also oooperate wrth EPA and the State in provrdmg

mformatron gegardrng the ‘Work to the puhlrc. As requeeted by EPA or the State, Settlrng .
Performmg Defendants shall paruclpme in the preparation of such informat_ion for dissemination t_o.
the public and in public meetings which may be held or sponsored by EPA or the State to explain
activities at or relatmg to the Site. Costs mcun'ed by the Unrted States under thrs Secuon,
_inchuding the costs of any techmca.l assistance grant under Section 117(e) of CERCLA, 42U.S. C §
9617(e), shall be consndered Future Response Costs that Setthng Defendants shall pay pursuant to -

~ Section XV1 (Payments for Response Costs)
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' m MODIFICATION
135 Schedules speclﬁed in ﬂns Consenx Decreé for completion of ‘the Work: may be: .

modified by agresment ofthe EPA Project Coondinator and the Sedling Pecforming Defe

| All suchmodlﬁeatlonsshall be made. mwnnng
S l-'36e Modlﬁeattons (non-matenal or matenal) that do.not. aﬂ'ect the: obhgatlons

'of or the: protect:ons affarded: tp Settling De M‘zmmls Parnwmay be: ex&uted without: the

, sngnatures of me S ttling De Mis ihimis Parues SR B EEATE S LA :
137 Exceptas providedin: Paragraph 13 (Modlﬁeanon of SGW OF: Related Work Plans),;. -
, including the SOW; shall be in writing, signed by

the United States and Settling Performing Defendants-and shall be effective upon approval by the

. matenal modlﬁeahonstoﬁnsConsent

Court. Except ds provided in Paragraph 13 (Modificatioh of SOW or Related Work Plins), non-
| mawnal modlﬁeauonstotlnsConsemDecree, including the. SOW, shall be.in writing and shall.be

-=eﬁ‘ectwe when slgned by duly authorized

ntatives of the Utiited: Stiites and Séttling

_paf-fomﬂg-nef“"_.t:: aits. Al modifications to the Consént Decre; otier than the SOW, also: shall |

= '.be s1gnedbytheState oraduly auﬂmnzed representauve of the: State,asappropnate A

_mod.tﬁcanontothe SOW shall be: conmderedmatenal ifiit: flmdamentally altersthe basxcfeatmes 3
| -of? the selected Temedy wnth‘m the: meamng of 40 C.FR..§300. 435(c)(2)(n) Before: prowdmg xts
=approval.-to. -anyfmodlﬁca;uon-.-to:-the SOW; the Umted-.StaIese.mll_.=ptov1de:'the':State.mthfa-

. 'reasonable opportiifiity'to: review and comment on the proposed. modlﬁcatlon.

" 138 Nothing in ‘this Consent. Decree shall: be deemed to alter:thie Court’s power to

enforce; supervi seorapprover'modlﬁmons:t_o this Consent Decree. =~
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XXXTII. LODGING AND OPPORTUNITY F OR PUBLIC COMMENT
Th:sConsent Decree shall be lodged with the Court for a per‘idd-ofnot less than 30
~ days for pubhc nonee and comment in aceordancew:th Section 122(d)(2)-of GERCLA, 42US.C.:
§ 9622(d)(2), and 28 CFR. § 50.7. The United States reserves the nght t wnhdraw or withhold -
its consent if the comments regarding the: Consent Decree disclose. facts or: consrderatlons which

mdleate that the Consent Decree is mappmpnate improper; ormadequate Sett.lmg Defendams

. oonsenttotheentryofthstonsentDecreemthoutﬁmhernouee.

140 Iffor any reason the Court should declme to approve this Consent Decree in the
form presented, this agreement is' vordable at the: sole discretion of any Party and the terms of the -
| agreementmaynotbeusedasevndencemanyhugauonbetweenther

- XXXV SIGNATORIES/SERVICE- Sl DRI

i + /141, Each undersigned representative of a Settling Defendant to. thns Consent Decree and
the Asmstam Attorney General for the Environment: and Namral Resomcm Dmsmn of the.
Depar!mem of Jusnee and the Director of the Georgla Environmental Protecnon Division. for the
State certxﬁes‘thatfhe-'or'she is fully authorized to-enter into the terms and 'eond_rl:lo'ns. of this .
Consent Decree and to-execute-and legally bind such Party.to this document. - - * |

21 v.- 142. - Each Settling Defendant agrees not to opposeenu'y of thstonsem Decree by this:+
| Court or to challengé-any: provision of this ConsemDecree unless the United Sta‘tes nas~noﬁ- .
Settling Defendantsm writing that it no-longer‘supportsenu'yiof-the Consent Decree. I. ST ey

~143..- Eaeh Settlmg Defendant shall 1dentxfy, on the attached signature page, the name,

~ address andtelephonemnnberofanagentwhomauthonzedto accept semceofpmeessbymall
on behalf of that Party with respect to all matters ansmg under of relating to this Consent Decree.

Settling Defendants agree to accept service in that manner and to waive the formal service

1



Case 1:11:cv-00163-JRH-WLB Document7 Filed 02/09/12 Page 115 of 118

requirements set forth in Rule 4 of the Federal Rules of Civil Procedur and any @lbéble Jocal
mlesofth:sComt,mcludmg bmnothmﬂedto,servweofasummons SetthngDefendantsneed
mtﬁlemmswermthewmpMmtm“cnonmlmmmﬁltheCowtmmslydedmesw
enter this Consent Decree. : '. - |
- XXXV, FINALJUDGMENT

144 ThstoMDecmeandrtsappmdxmeomunetbeﬁnal oomplete,and
mh&wagmemmtmdmdasﬂn&ngamongtheresmgmdngmesetﬂmmtmbomedmthe
ConsentDecree TheParu&sacknowledgethatmerearenomemanom.agreementsm | '
understandings relating to the setﬂement oﬁlcrthan thoseatprwdy contained m.thls_ Consent:
s Uponmu'yofﬂusCons&ntDecreebytheComt,thsCoanecreeshall
consnumaaﬁnaljudgmembeMmandamongtheUmtedStates.theState andSettlmg |
Defendmns. TheCmmﬁndsthattherelstustremnforddaymd,ﬂxmfore,mmﬁ
| Judgmentasaﬁnaljudgmmtlmda'Fed.R.(th54md58

SO ORDERED nnsimyor ‘Zﬁ,}, 2012~

e E 8
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September 30, 2011 :

Date

FOR THE UNITED STATES OF AMERICA:_

- _Actmg Asmstant Attomey General.

Envxronment and Naunal Resources. f)msmn

""-US Deparl:mentof]usnce

- : Cemet Sectlon
Environment; and Natural Resourc&s Division
U:S. Department of Justice
P. O Box 7611

Washington, D: c. 20044-7611

Enwmﬁmental Defmse ()

E Envnonment and: Natuml R&eouroés Dmsxon |

\

U.S. Department of Justice
P. O Box 23986
gton, D.C. 20026-3986

8/Ken cr"dwdé'r

“Ken Crowder

Assistant- Umted States. Attomey
Southem District of' Georgm '
' United States Attorney’s Ofﬁce
P.O: Box 2017

Augusta, GA 30903
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Superﬁmd Division- _
U.S. Environmental Protection Agency
Region 4 '

. 61 Forsyth Street, S.W.

Atlanta, Georgia 30303

Assoc1ate Reglonal Counsel
.. U.S. Environmental Protection Agency
~ Region 4
.61 Forsyth Street, S. W
/Atlanta, Georgia 30303
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FOR THE STATE OF GEORGIA

SAMUEL S. OLENS
Attomney General .
Georgia Bar No. 551540

- ISAACBYRD
. Deputy Attorney General
Georgia Bar No. 101150

Georgia Bér No. 347075 _
‘Office of the Georgia Attomey General
40 Capitol Square, S.W. '
Atlanta, Georgia 30334-1300
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